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S. 2417, THE TRIBAL VETERANS HEALTH 
CARE ENHANCEMENT ACT, AND S. 2842, 
THE JOHNSON-O’MALLEY SUPPLEMENTAL 
INDIAN EDUCATION PROGRAM 
MODERNIZATION ACT 


WEDNESDAY, MAY 11, 2016 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:30 p.m. in room 
628, Dirksen Senate Office Building, Hon. John Barrasso, 
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. JOHN BARRASSO, 

U.S. SENATOR FROM WYOMING 

The Chairman. Good afternoon. I call this hearing to order. 

Today the Committee is going to examine two bills, S. 2417, the 
Tribal Veterans Health Care Enhancement Act, and S. 2842, the 
Johnson-O’Malley Supplemental Indian Education Program Mod- 
ernization Act. These bills address specific concerns regarding 
health care and education for American Indian and Alaska Native 
communities. 

Last December, Senators Thune and Rounds introduced S. 2417, 
the Tribal Veterans Health Care Enhancement Act. This bill 
amends the Indian Health Care Improvement Act. It allows the In- 
dian Health Service, upon referral, to cover the cost of co-payments 
for an American Indian or Alaska Native veteran receiving medical 
care or services from the Department of Veterans Affairs. 

As many of us know here, American Indians and Alaska Natives 
have served in the armed forces at a greater number per capita 
than any other ethnic group. S. 2417 requires the Indian Health 
Service and the Department of Veterans Affairs to, if feasible, enter 
into a memorandum of understanding to provide clarity for how 
this payment system will be executed. Unnecessary agency red 
tape and bureaucracy should not stand in the way of helping our 
veterans. 

On April 21st, Senator Heitkamp, along with Senators Daines 
and Lankford, introduced S. 2842, the Johnson-O’Malley Supple- 
mental Indian Education Program Modernization Act. The John- 
son-O’Malley Act is authorized by the Johnson-O’Malley program to 
allow for the Bureau of Indian Education to contract for the edu- 
cation of eligible Indian and Alaska Native students enrolled in 
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public schools. More than 90 percent of Indian and Alaska Native 
students attend public schools. The various programs are offered to 
American Indian and Alaska Native students through the Johnson- 
O’Malley program relate to academics, culture, dropout prevention 
and language. 

Therefore, this bill will amend the Johnson-O’Malley Act to di- 
rect the Secretary of Interior, in coordination with the Bureau of 
Indian Education, to take measures in ensuring full participation 
of all eligible Indian and Alaska Native students in the Johnson- 
O’Malley program. This bill would require the Secretary of Interior 
to provide a more accurate student count of Indian students, uti- 
lizing existing data, considering the last official count that was 
verified by the Bureau of Indian Education occurred more than 20 
years ago. That was 1995. Without an accurate student count, it 
is difficult to determine the need for these Johnson-O’Malley pro- 
grams and the benefit this program provides. 

Today we have Ms. Carla Mann, from my home State of Wyo- 
ming, to give testimony on S. 2842. She is from Fort Washakie, 
Wyoming, located on the Wind River Indian Reservation and has 
testified before this Committee on similar issues in the past. Wel- 
come back. I want to thank you, Ms. Mann, for your tireless work 
on these issues and representing Wyoming proudly. 

I would like at this point to turn to Senator Tester for an open- 
ing statement. 

STATEMENT OF HON. JON TESTER, 

U.S. SENATOR FROM MONTANA 

Senator Tester. Thank you, Mr. Chairman. If I might, before I 
get into my opening statement, I want to talk about Kenneth Mar- 
tin for just a moment. Kenneth Martin is sitting behind me to my 
left. He has served in the Senate for over 12 years now. He started 
as research assistant under Senator Tim Johnson in 2004, at the 
age of 12 years old, isn’t that correct? 

[Laughter.] 

Senator Tester. And he worked for Chairwoman Cantwell on 
this Committee, starting at 2013, and worked on my staff since 
2014. Today is his last day. He is leaving the good graces of this 
Committee to work for the Department of Transportation, if you 
can believe that, where he will be Deputy Assistant Secretary for 
Tribal Government Affairs. 

This is a new office within DOT and he will do a great job. Be- 
cause he is incredibly dedicated to Indian Country. He has worked 
on nearly every issue in this Committee’s jurisdiction. 

He in fact has written many of my opening statements and in- 
tentionally misspelled words, just to see if I was paying attention. 

[Laughter.] 

Senator Tester. So I appreciate Kenneth’s work. He really is one 
of the good guys. We wish him the best in the Department of 
Transportation, and just know that we are going to miss you here 
on the Hill. Thank you, Kenneth, for your dedication and your 12 
years of good work here in the Senate. Thank you. 

Mr. Chairman, thank you for holding this legislative hearing this 
afternoon on two bills that touch on some of the most pressing top- 
ics our Committee deals with: education, health care and veterans. 
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I would like to thank our witnesses today for being here, in par- 
ticularly two tribal witnesses, Chairman Trudell of the Santee 
Sioux Tribe, Carla Mann from the National Johnson-O’Malley As- 
sociation and member of the Blackfeet Tribe in Montana. 

S. 2842 would direct the BIA to work with the Department of 
Education and the Census Bureau to update the eligible student 
count for JOM. The count has been frozen at the 1995 level. This 
update would allow the growing number of eligible Native students 
who have been left out of the program to finally be able to partici- 
pate in the JOM program. 

S. 2417, Senator Thune’s and Senator Rounds’ bill, proposes a 
way for the IHS and VA to make sure Native veterans are able to 
fully access the health care promised to them through both their 
service to this Country and their trust and treaty rights. 

Both bills up for discussion here today look at improving and ex- 
panding how tribal members access services provided to them 
based on the unique government-to-government relationship be- 
tween tribes and the United States. This is another common issue 
that we hear about in this Committee almost on a weekly basis. 
Both these bills will look at how agencies work together to fulfill 
those responsibilities. The trust responsibility of the United States 
is not limited to the Bureau of Indian Affairs or the Indian Health 
Services. All departments and agencies and offices of the Federal 
Government must do their part to uphold the Federal obligations 
to tribes. 

I want to applaud these bills for pointing out the areas where 
different parts of the Administration can work together and better 
serve Indian Country. I would like to say again, thank you, Mr. 
Chairman, for scheduling this hearing, and thank you to our wit- 
nesses for being here today. I look forward to hearing about these 
bills and how they might impact folks on the ground. 

The Chairman. Thank you very much. Vice Chairman Tester. 

Senator Thune, would you like to make a comment regarding 
your bill? 

STATEMENT OF HON. JOHN THUNE, 

U.S. SENATOR FROM SOUTH DAKOTA 

Senator Thune. Yes, thank you. Chairman Barrasso and Vice 
Chairman Tester, and members of this Committee, for giving me 
an opportunity to speak at today’s hearing regarding one of the 
bills that you are going to be hearing about today, and that is the 
Tribal Veterans Health Care Enhancement Act. It provides a legis- 
lative fix to an unfair practice that has been impacting tribal vet- 
erans who receive care, both at the IHS and the VA. 

I would point out that there were efforts made under the Indian 
Health Care Improvement Act to streamline and coordinate care 
for tribal veterans. But there is a lot of work that remains to be 
done. 

Currently, if you are a Native American veteran going to your 
local IHS and then requiring purchase and referred care services, 
IHS will refer you to the VA. Now, oftentimes what happens is a 
Native American veteran who accrues a co-payment or co-pay- 
ments, depending on the medical condition, for services rendered 
through the VA. Unfortunately, instead of the IHS being respon- 
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sible for the co-payment, the veteran, who in many cases cannot af- 
ford that payment, is left with a hill. 

Conversely, had IHS authorized the PRC services through a pri- 
vate provider, there would he no co-payment for the individual. By 
law, IHS can and does refuse PRC services to tribal veterans. By 
doing so, IHS places the medical cost responsibility on the VA and 
ultimately the Native American veteran. 

The IHS and the VA in the Great Plains area recognized that 
this was an unfair practice that conflicted with our Nation’s trust 
obligations. They sought to address this issue through a local 
memorandum of understanding in which IHS would pay the co- 
payment costs and the VA accepted the payments. In 2012, this 
MOU was rescinded. Once again, bureaucrats thousands of miles 
away intervened with a one size fits all approach that harmed Na- 
tive American veterans. 

For over three years, I have asked the IHS and the VA to rein- 
state the local MOU and continue to work to improve coordination 
of care for Native American veterans. I should note that a nation- 
wide MOU exists to provide for veterans services provided at the 
Indian Health Service. The national MOU states that it its purpose 
is “to establish coordination, collaboration and resource-sharing be- 
tween the VA and the IHS to improve the health status of Amer- 
ican Indian and Alaska Native veterans.” However, over the last 
several years, I have continued to hear from several tribal veterans 
with limited incomes, who have had their social security and/or in- 
come tax returns garnished by the VA for unpaid co-payments. 
These men and women who have served our Country deserve bet- 
ter than that, Mr. Chairman. 

What gets lost in all of this bureaucratic shuffle and red tape are 
the individuals impacted by this arrangement: Native American 
veterans. These veterans, like all veterans, deserve our upmost re- 
spect and gratitude. These are men and women. Native Americans 
first, who then chose to serve the United States. Their sacrifices, 
coupled with the Federal Government’s trust responsibilities, re- 
quire us to remedy this situation. 

That is what this bill would do. Simply said, it will ensure the 
Federal Government upholds its responsibility to provide health 
care to our Native American veterans. The legislation will remedy 
conflicting Federal law that is harming veterans and further the 
goal of providing the best care possible for our Nation’s heroes. So 
that is the bill, Mr. Chairman. 

Lastly, I just want to mention, and I would be remiss if I didn’t, 
that the ongoing issues within the Great Plains area IHS, as of 
today, it has been 158 days since the Rosebud Hospital’s emergency 
department has been open. One hundred fifty-eight days. In that 
time, there have been six members of the Rosebud Sioux Tribe who 
have died while being transported to facilities up to 55 miles away. 
Six. Six families are left wondering whether their loved ones would 
be alive today if the IHS had not failed in its responsibility to pro- 
vide safe and quality care. 

This is a disgrace. I look forward to continuing my work with 
you, Mr. Chairman, and with the members of this Committee on 
the legislative path forward. I thank you, Mr. Chairman. I know 
you have a couple of witnesses from my home State of South Da- 



5 


kota here today that are going to talk about some of these bills. I 
want to welcome them both here, both Mike Black, Director of the 
Bureau of Indian Affairs, then also I want to recognize Roger 
Trudell, who is the Chairman of the Santee Sioux Tribe of Ne- 
braska. Both are great leaders and people that I have worked with, 
and will add greatly, I think, to the discussions that you have 
today on these important pieces of legislation. 

Thank you, Mr. Chairman. 

The Chairman. Thank you very much. Senator Thune. The other 
piece of legislation was introduced by Senators Heitkamp, Daines 
and Lankford. Would any of you like to make a statement about 
that? 

Senator Heitkamp. I would. 

The Chairman. Senator Heitkamp. 

STATEMENT OF HON. HEIDI HEITKAMP, 

U.S. SENATOR FROM NORTH DAKOTA 

Senator Heitkamp. Thank you. Chairman Barrasso and Vice 
Chairman Tester, for holding this hearing on this bill today. I also 
want to thank Senator Lankford and Senator Daines for joining me 
in this effort to update student counts that will illustrate the re- 
sources needed for Native students by the Johnson-O’Malley or 
JOM program. 

We have heard time and time again in this Committee, data is 
lacking for Indian Country. The National Congress of American In- 
dians calls Indian Country the asterisk nation because of the in- 
visibility that is perpetuated by Federal and State agencies and 
policies that leave American Indians and Alaska Natives out of our 
data collection efforts, data reporting and data analysis and public 
media campaigns. 

While the Bureau of Indian Education has attempted to collect 
accurate data for Native students being served by this program, 
failure has persisted for over 20 years. Last month, in a bit of good 
news, the U.S. Census Bureau announced that it will be testing its 
data collection work in North and South Dakota at the Standing 
Rock Sioux Reservation. Hopefully this will help us get a handle 
on accurately assessing population growth and tribal community 
needs. 

Building on this effort, I introduced this bill, which would utilize 
census data and other existing information to help the Bureau of 
Indian Education overcome these obstacles. One of the fastest- 
growing demographics, certainly in my State, is Native American 
children. If we are going to be successful into the future, we need 
to make sure that these children get a great start. 

Since the Johnson-O’Malley program was enacted in 1934, funds 
under the program have provided critical funding to support Native 
students and their cultures and schools. That is for public schools, 
which is where over 90 percent of students attend. Unfortunately, 
the estimated numbers of children eligible under the program has 
been frozen since 1995, resulting in diminished funding over time. 

In 1995, the Bureau conducted its most recent official and 
verified JOM student count, which is just over 271,000 eligible Na- 
tive students. Yet according to the U.S. census, nearly 800,000 
qualified Native American and Alaska Native students in the JOM- 
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eligible age group actually were counted. That illustrates a huge 
gap in the numbers that we use and the numbers that are probably 
reality. 

I don’t fault the Bureau for its inability to get accurate informa- 
tion. But we can’t keep doing the same thing that we have always 
done and expect a different result. Now is the time to look at dif- 
ferent methods. I think when you look at the critical importance of 
education as a foundational piece for change, we cannot allow Na- 
tive American kids to go undercounted and underserved if we ex- 
pect to have a different future or a different outcome for these chil- 
dren. 

So to me, it is a foundational piece in terms of getting the right 
services available to children. It is absolutely essential, and I want 
to thank the Chairman and the Vice Chairman for including this 
in the hearing today. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Daines? 

STATEMENT OF HON. STEVE DAINES, 

U.S. SENATOR FROM MONTANA 

Senator Daines. Thank you. Chairman Barrasso, Vice Chairman 
Tester. Providing tribal students with a strong education is an es- 
sential part of the U.S. trust responsibility. Montana’s 12 federally- 
recognized tribes benefit from the Johnson-O’Malley program. I 
have heard from educators and school administrators from across 
Montana how tribal communities need the Department of Interior 
to have an accurate count of students that should be covered under 
the program to meet the educational needs of Native American 
children. 

For example, Daniel St. Pierre, President of Stone Child College 
in the Rocky Boys Reservation, where local Johnson-O’Malley pro- 
grams are coordinated, has affirmed what we know to be true. That 
is that there are thousands of Native American children across the 
Country who are denied resources they have been promised 
through Johnson-O’Malley, and this program needs to be brought 
into the 21st century. Yet the Department of Interior is still using 
data from 1995. It is hard to believe that this is the case more than 
two decades later. 

That is why I was pleased to help introduce the Johnson- 
O’Malley Supplemental Indian Education Program and Moderniza- 
tion Act. I want to thank Senators Heitkamp and Lankford for 
their help on this, which will ensure participation of all eligible In- 
dian students under this program. I look forward to hearing testi- 
mony on this bill from the witnesses and the greater conversation 
here today. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator. Senator Lankford? 

STATEMENT OF HON. JAMES LANKFORD, 

U.S. SENATOR FROM OKLAHOMA 

Senator Lankford. Thank you, Mr. Chairman. I also want to 
thank Senator Daines and Senator Heitkamp for their work on 
this. This has been an ongoing project for a long time. When you 
deal with Johnson-O’Malley, one thing is clear every time you deal 
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with it, and that is, the count is wrong. So trying to get an update 
on this count would be extremely helpful. 

In Oklahoma, our estimate from the Department of Education is 
somewhere around 100,000 Native American students. The current 
estimate by Johnson-O’Malley 11,000. So it is a pretty significant 
count on that. 

I have a letter that I would like to submit for the record, if the 
Chairman would allow that. 

This is from our Secretary of Education, Drew Hoffmeister, af- 
firming not only this conversation but also detailing some of the 
issues that are within my State in Oklahoma dealing with JM. So 
I appreciate the work on this. 

The Chairman. Without objection, so ordered. 

[The information referred to follows:] 

Oklahoma State Department of Education 

May 10, 2016 

Senator James Lankford, 

United States Senator, 

Dirksen Senate Office Building, 

Washington, DC. 

Dear Senator Lankford, 

On behalf of the largest population of Native American students in the nation, 
I am writing to express the Oklahoma State Department of Education’s support for 
the Johnson-O’Malley Supplemental Indian Education Program Modernization Act. 
This update will allow for more accurate counts of Johnson-O’Malley eligible stu- 
dents, ensuring greater access to vital programs and supports for our Native Amer- 
ican youth. 

Oklahoma’s public schools serve over 130,000 Native American students, the larg- 
est number of Native students in any state. Oklahoma is home to 39 federally recog- 
nized tribes, and there are 400 Title VII Indian Education programs operating in 
our public schools. While Oklahoma serves more Native American students than 
any other state, the Bureau of Indian Education operates only one school in Okla- 
homa, and the vast majority of Native students participate in the public school sys- 
tem. Nowhere is there a greater need for services to support the success of Native 
American students attending public schools. 

As you know, an updated annual count of students eligible for the Johnson- 
O’Malley Program has not been conducted since fiscal year 1995, and that count — 
frozen in time over twenty years ago — is still used as a measure of eligible students 
although it does not reflect two decades of population growth. While we know that 
the number of eligible students has grown since 1995, funding has held static due 
in part to the frozen count, and this means that the value of the supports available 
to each participating student has actually declined. The proposed Modernization Aet 
would equip the Johnson-O’Malley Program to better serve Native American stu- 
dents by providing for an up-to-date count of those eligible for the program. 

While we remain mindful of the particular challenges that Native American stu- 
dents face in completing an education, Oklahoma’s public school graduation rate for 
Native American students is consistent with the state’s overall rate. At nearly 83 
percent, our Native American students’ graduation rate in 2014 well exceeded the 
nationwide rate of 67 percent for Native students. Oklahoma school districts work 
hard to meet the needs of our Native American students, and the Johnson-O’Malley 
Program provides much-needed support to participating districts and tribal nations. 

The Oklahoma State Department of Education is committed to providing a high- 
quality education to all students, and recognizes our special role in educating the 
largest Native American student body in the country. We offer our strongest en- 
dorsement for the proposed update to the Johnson-O’Malley Act, which will help se- 
cure appropriate support for the thousands of eligible Native American students at- 
tending Oklahoma’s public schools. 

Joy Hofmeister, 

State Superintendent of Publie Instruction. 

Senator Lankford. I unfortunately will not be able to stay 
through the whole hearing, as all of us have multiple hearings at 
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multiple times. But I would like to ask for the record on this, in 
the days ahead, and this would have been a conversation I would 
have had with Director Black, in February my staff requested a list 
of all Interior programs that deal with opportunities for tribes. We 
were told at that time, if we wanted to know that list, and we 
asked a very specific thing, just a list of all the programs, and if 
they were evaluated, the metrics for those programs, so we would 
get a chance to see those. 

At that time in February, we were told to go to the catalog of 
Federal domestic assistance and search for the word Indian, and 
that would be as close as we could get. Obviously, that is not ac- 
ceptable to us. We want a basic list of all the programs and a list 
of their effectiveness. We also submitted this as a question for the 
record last month. We don’t think it is an unreasonable request. I 
would assume that the BIA has a list of all their programs, and 
if there is an evaluation of those programs, how they evaluate it. 
That would be very helpful to us. 

One of the passion areas that we have had, in fact, with Senator 
Tester and I just talking about duplication of pro^ams and how 
we can help. Sometimes it is in multiple agencies, in fact, most of 
the time it is in multiple agencies. We want to be able to help in 
that process, to be able to get it to a more effective spot and make 
sure the money is heading towards the actual tribal members and 
what is going on rather than toward the bureaucracy. Most people 
here want to be able to help with that and the journey as well. We 
would like to be able to get that list in the days ahead, just so we 
can be a help in that process as well. 

So that would have been a conversation we would have had. Ob- 
viously we won’t have time to do that today. But I will look forward 
to being able to get that list in the days ahead. Thank you. 

The Chairman. Thank you. Senator Lankford. 

At this time, we are going to hear from our witnesses. We have 
Mr. Mike Black with us, who is the Director of the Bureau of In- 
dian Affairs from the Department of the Interior. We have the 
Honorable Roger Trudell, Chairman of the Santee Sioux Nation, 
from Niobrara, Nebraska. And we have Ms. Carla Mann, President 
of the National Johnson-O’Malley Association, from Fort Washakie, 
Wyoming. 

I want to remind the witnesses that your full written testimony 
will be made part of the official record. Please try to keep your 
statements to within five minutes so there will be plenty of time 
for questions. 

With that, let me start with you, Mr. Black. 

STATEMENT OF MICHAEL S. BLACK, DIRECTOR, BUREAU OF 
INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR 

Mr. Black. Good afternoon. Chairman Barrasso, Vice Chairman 
Tester and members of the Committee. 

Thank you for the opportunity to provide the Department’s posi- 
tion on S. 2842, the Johnson-O’Malley Supplemental Indian Edu- 
cation Program Modernization Act. 

The Department supports the goals of S. 2842, but does rec- 
ommend some technical changes. The JM, or JOM program, is au- 
thorized by the Johnson-O’Malley Act of 1934. Tribal organizations. 
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Indian corporations, school districts and States may receive funds 
once they establish an Indian education committee to approve sup- 
plementary support programs. 

American Indian and Alaska Native students are eligible if they 
are members of a federally-recognized tribe or certify that they are 
at least one-quarter or more degree of Indian blood and descendant 
of a member of a federally-recognized Indian tribe eligible for serv- 
ices from the BIE. Indian students have unique educational needs, 
which include learning about their languages, cultures and history. 
They are often in our public schools, with an academic skills deficit 
or are in need of more services to overcome the stressors they face, 
compared to their peers. 

The JOM program is one tool to ensure that Indian students 
thrive in an environment suited to their strengths, which acknowl- 
edges their challenges. In fiscal year 2012 and 2014, the BIE per- 
formed student counts required by Congress. After formal consulta- 
tions with representatives from tribes, public schools, tribal organi- 
zations and parents, a total of 448 entities submitted student count 
data. There were approximately 556 total JOM contractors. 

The 2012 JOM count identified 321,273 eli^ble Indian students 
as compared to the last count in 1995, which identified 271,884 eli- 
gible students. The 2014 count resulted in a final student count of 
341,495 for the 399 JOM contracts that submitted data. It should 
be noted that not all current JOM contractors submitted a student 
count. 

The Department supports the goals of the bill to strengthen the 
JOM program and ensure that more eligible students are receiving 
the support they need to be successful. However, the Department 
is concerned that Section 7(A)(3)(a) of S. 2842, by defining eligible 
Indian student as an individual who attends public schools but un- 
intentionally eliminate the current allowance for previously private 
schools, which are currently funded under the program. The BIE 
currently funds 41 previously private schools, with a total count of 
5,209 eligible JOM Indian students. We want to ensure that they 
continue to benefit from this program. 

The Department appreciates the legislation’s clarification that 
JOM funds may be used for science, technology, engineering and 
mathematics, or STEM instruction and counseling services. How- 
ever, we want to work with the bill’s sponsors on a mechanism to 
ensure that JOM funds supplement, but not replace, standard in- 
struction and services in public schools. 

The Department seeks clarification from the bill’s sponsor re- 
garding language in Section 7(C)(1)(d) which states activities that 
were available to Indian students under contracts are entered into 
under this Act October 1, 2012. While the Department supports the 
interest to hold entities harmless under this new legislation, we are 
concerned the provision unduly limits the Secretary’s discretion to 
reduce funding for other reasons, i.e., misuse. 

The bill also directs the Department to cross-check student count 
data with data from the U.S. Bureau of Census, the U.S. National 
Center for Education Statistics and the U.S. Department of Edu- 
cation’s Office of Indian Education, or OIE. We assume the bill is 
referring to the student count used by the OIE formula grant pay- 
ments under Title 6 of the ESEA, or formerly Title 7. If that is the 
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case, it should be noted that Title 6 formula grants are based on 
student eligibility that is broader than JOM eligibility as OIE’s 
count includes members of State-recognized tribes, and children 
and grandchildren of federally-recognized tribes without regard to 
blood. 

The Department is concerned that the U.S. Census Bureau data 
will include self-identified individuals who may not otherwise be el- 
igible for services from the Department’s BIE or BIA because our 
jurisdiction extends only to members of federally-recognized tribes 
or students who are identified as eligible under the Act. We would 
be happy to work with the bill’s sponsor to clarify and develop a 
process to ensure accurate identification of Indian students. 

The Department is also concerned that S. 2842 will change exist- 
ing language referring to contracts and the collection of a student 
count. The BIE currently relies on the Indian Education committee 
to determine how it will collect and verify student data. Addition- 
ally, the Indian Education committee participates in negotiation 
concerning all contracts under this part. 

This concludes my statement, and I am happy to answer any 
questions you might have. Thank you. 

[The prepared statement of Mr. Black follows:] 

Prepared Statement of Michael S. Black, Director, Bureau of Indian 
Affairs, U.S. Department of the Interior 

Good afternoon Chairman Barrasso, Vice Chairman Tester, and members of the 
Committee. My name is Mike Black. I am the Director for the Bureau of Indian Af- 
fairs at the Department of the Interior (Department). I am here today to provide 
the Department’s position on S. 2842, the Johnson-O’Malley Supplemental Indian 
Education Program Modernization Act. 

The Department supports the goals of S. 2842 but recommends some technical 
changes. 

Background 

The Johnson-O’Malley (JOM) Program is authorized by the Johnson-O’Malley Act 
of 1934, and the implementing regulations are provided in Part 273 of Title 25 of 
the Code of Federal Regulations. As amended, this Act authorizes contracts for the 
education of eligible American Indian and Alaska Native students who are not en- 
rolled in Bureau or secretarian operated schools. A local JOM program operates 
under an educational plan that the Bureau of Indian Education (BIE) approves. 
These plans contain educational objectives addressing the needs of eligible students, 
offering various opportunities including cultural enrichment, tribal language, aca- 
demics, and dropout prevention programs. 

Tribal organizations, Indian corporations, school districts, and States may receive 
funds once they establish an Indian Education Committee to approve supplementary 
support programs. American Indian and Alaska Native students are eligible if they 
are members of a federally recognized tribe, or certify that they are at least one- 
fourth or more degree of Indian blood and descendant of a member of a federally 
recognized Indian tribe eligible for services from the Bureau. In addition, children 
must be between age 3 through grade 12. 

In Fiscal Years (FYs) 2012 and 2014, the BIE performed a student count as re- 
quired by Congress. After formal consultations with representatives from Tribes, 
public schools, tribal organizations, and parents, a total of 448 entities submitted 
student count data. The FY 2012 JOM count identified 321,273 eligible Indian stu- 
dents as compared to the last count in 1995, which identified 271,884 eligible Indian 
students. The FY 2014 count resulted in a final student count of 341,495 for the 
399 JOM contractors that submitted data. It should be noted that not all current 
JOM contractors submitted a student count. 

S. 2842 

The Department supports the goals of the bill to strengthen the JOM program 
and ensure that more eligible students are receiving the support that they need to 
be successful. Indian students have unique educational needs, which include learn- 
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ing about their languages, cultures, and histories. Indian students often enter public 
schools with an academic skills deficit, or are in need of more services to overcome 
the stressors they face compared to their peers. The JOM program is one tool to 
ensure that Indian students thrive in an environment suited to their strengths 
which acknowledges their challenges. 

However, the Department has the following concerns with S. 2842. The Depart- 
ment is concerned that section 7(a)(3)(A) of S. 2842, by defining “eligible Indian stu- 
dent” as an individual who “attends public school,” would unintentionally eliminate 
the current allowance for “Previously Private Schools,” currently funded under the 
program. The BIE currently funds 41 Previously Private Schools with a total count 
of 5,209 eligible JOM Indian students, and we want to ensure that they continue 
to benefit from this program. 

The Department appreciates the legislation’s clarification that JOM funds may be 
used for Science, Technology, Engineering and Mathematics (STEM) instruction and 
counseling services. However, we want to work with the bill’s sponsors on a mecha- 
nism to ensure that JOM funds supplement, but not replace, standard instruction 
and services in public schools. 

The Department seeks clarification from the bill’s sponsor regarding language in 
section 7(c)(1)(D), which states, “activities that were available to Indian students 
under contracts entered into under this Act before October 1, 2012.” While the De- 
partment supports the interest to hold entities harmless under this new legislation, 
we are concerned that this provision unduly limits the Secretary’s discretion to re- 
duce funding for other reasons (i.e. misuse). 

The Department understands that there are concerns with how the student count 
affects how many students are able to benefit from the program. The bill directs the 
Department to cross-check student count data with data from the U.S. Bureau of 
Census, the U.S. National Center for Education Statistics and the U.S. Department 
of Education’s Office of Indian Education (OIE). We assume that the bill is referring 
to the student count used for OIE formula grant payments under Title VI of the 
ESEA (formerly Title VII). If that is the case, it should be noted that that the Title 
VI formula grants are based on student eligibility that is broader than the JOM eli- 
gibility, as OIE’s count includes members of State-recognized tribes, and children 
and grandchildren of members of federally recognized tribes without regard to blood. 
The Department is concerned that U.S. Census Bureau data will include self-identi- 
fied individuals who may not be eligible for services from the Department of the In- 
terior’s BIA or BIE, because our jurisdiction extends only to members of federally 
recognized tribes or students who are identified as eligible in the Act. We will work 
with the bill’s sponsors to clarify and develop a process to ensure the accurate iden- 
tification of Indian students. 

The Department is also concerned that S. 2842 would change existing language 
referring to contractors and the collection of a student count. The BIE currently re- 
lies on the Indian Education Committee to determine how it will collect and verify 
student data. Additionally, the Indian Education Committee participates in negotia- 
tions concerning all contracts under this part. The Department therefore seeks clari- 
fication of the term “significant” as it is used in section 7(d)(2)(C)(ii)(II) and in sec- 
tion 7(e)(2)(A) of S. 2842. Section 7(dO(2)(C)(ii)(II) refers to “eligible entities that 
may potentially enter into contracts under subsection (b) with a significant number 
of eligible Indian students but that have not previously entered into a contract 
under this Act.” The Department also seeks clarification of the term “significant” 
in section 7(e)(2)(A) of S. 2842, concerning increased participation, in relation to 
populations. 

The Department also notes that one provision of S. 2842 raises constitutional con- 
cerns under the Recommendations Clause. We believe this concern could be easily 
ameliorated, and we will work with the Committee and sponsors to do so. 

This concludes my statement. The Department is committed to working with the 
Committee and the sponsors of S. 2482 to discuss changes to S. 2842. 

The Chairman. Thank you very much, Mr. Black. 

Chairman Trudell, please. 

STATEMENT OF HON. ROGER TRUDELL, CHAIRMAN, SANTEE 

SIOUX NATION 

Mr. Trudell. Thank you, Chairman Barrasso, honorable mem- 
bers of the Committee. Special thanks to Senator Thune, who has 
attended many of the veteran meetings in our region. 
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I have submitted written testimony on both proposed amend- 
ments. I would like to devote more of my time to generally inform, 
as a veteran. I am the Commander of Region 1, American Indian 
Veterans Association, which is supposed to be a nationally-char- 
tered organization. But we have failed to have our charter get fed- 
erally-recognized. 

We have nine active tribes in Region 1, North Dakota, South Da- 
kota, Nebraska, that participate regularly at our meetings. Some of 
the concerns of our veterans were addressed very strongly by Sen- 
ator Thune, and that is the co-pay for services that Indian Health 
Services is referring veterans out to VA for services, and in some 
cases, refusing to see veterans because they are eligible for vet- 
eran’s service. 

I agree with Senator Thune, there is a treaty obligation with the 
tribes in the Great Plains that Indian health service would be pro- 
vide, that health services and social services, et cetera, would be 
provided to the treaty tribes. Indian Health Service was created ba- 
sically to provide health services to Indians. That they should ever 
deny a service to an Indian, whether that Indian person is a mem- 
ber, a veteran eligible for veteran’s services or not, is totally wrong. 
For an organization who should be dedicating all their services to 
improve health care for all tribal people, regardless if they are vet- 
erans or non-veterans, they need to fully realize that they can’t 
separate that category and create a burden on Indian veterans. 

As I say in my testimony, for our region. North Dakota, South 
Dakota, Nebraska, that whenever the Indian veterans have to trav- 
el nearly up to 200 miles to receive service from veterans. There 
are some community-based outpatient clinics that provide limited 
services. But for treatment beyond what the outpatient service clin- 
ics can provide, then they have to go to Omaha, Sioux Falls or Hot 
Springs, Fort Mead and those areas to get those services. 

We have large reservations with many isolated communities. Not 
only isolated from good roads, but isolated from services. It is very 
difficult for a lot of those, there is inadequate transportation to get 
veterans from one service to another. So I think that this amend- 
ment that will allow for the co-pay, which many of the veterans, 
as you have heard, have been charged with. Personally, myself, 
when I went to VA, I was rated at 10 percent, I had to pay a co- 
pay on medications and stuff. And believe me, I have enough medi- 
cations to take care of half of you guys sitting up there. 

Again, the co-pay by American Indians that have served this 
Country, I do not believe that should exist. Indian Health Service, 
with this amendment, could no longer deny paying those co-pay- 
ments. 

It would also enhance the ability of tribal clinics to further their 
MOUs or MOAs with VA to create an exchange of services between 
tribal facilities and VA, which is allowable under the national 
MOU. So I guess personally, I would like to say that many of our 
veterans have suffered. There is a particular case in Flandreau, 
South Dakota, a gentleman named Dave Williams. Indian Health 
Service and BIA argued over who should pay for his heart oper- 
ation. He had a bad valve, he has a mechanical valve now. 

I happened to be in Flandreau, and his wife asked to see me and 
another gentleman from Flandreau. She was crying because her 
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husband was going to die because nobody was going to treat him. 
We advised him just to go, and if necessary, the Santee Sioux Na- 
tion of Nebraska and the Flandreau Santee Sioux would combine 
and we will take up the task and we will see who will pay. While 
BIA I guess ended up paying for it, but the point is, why put his 
family through that type of unnecessary position to have to worry 
about the loss of her husband and their children’s dad? Those 
things should never be heard of in this day and age. 

Many of us as veterans, we grew up as Indian people grew up, 
in very rural, isolated areas. We never had access to medical doc- 
tors, nurses or anything. So we just kind of grew up, not worried 
about taking care of the medical needs of ourselves. Even while we 
were in the service, we didn’t go to sick call and things like that. 
So we had no historical medical records while we were in the serv- 
ice outside of the shots and eye tests and dental exam you get 
when you first go in. 

I am sorry, I have run out of time. Thank you for listening to 
me. Thank you. 

[The prepared statement of Mr. Trudell follows:] 

Prepared Statement of Hon. Roger Trudell, Chairman, Santee Sioux Nation 

S. 2417 

Good Afternoon Mr. Chairman: 

My name is Roger Trudell and I am the Chairman of the Santee Sioux Nation. 
I am also the Chairman of the Great Plains Tribal Chairman’s Health Board. Thank 
you for holding this hearing, and thank you for your interest in this most important 
subject. 

As I am sure that you are aware, American Indians, especially those from the 
Great Plains Region, have served, and continue to serve, in the U.S. Military at 
rates higher than any other ethnic group. I myself am a veteran of Vietnam. I there- 
fore believe that I can speak for all Indian veterans when I say that we are proud 
of our service to this Country, and prouder yet of those native men and women who 
gave their lives to protect the United States and our way of life. Native veterans 
are equally proud of that fact that we fought in defense of our Tribes, our Treaties, 
our Indian relatives, and our tribal sovereignty. 

Unfortunately, all too many of our Indian veterans returned home with physical 
and emotional scars requiring medical attention. Some of these problems are not im- 
mediately evident, so all too many of our native veterans find themselves having 
to fight, with very little support, to prove that their current problems are in fact 
service related. This is wrong and something should be done about it! 

What is also wrong is requiring native veterans, who are often among the poorest 
people in the United States, to pay from their own pockets for medical care from 
the VA or any other federal program. The United States has a trust responsibility, 
a Treaty responsibility, and sacred duty to our veterans to insure that those men 
and women who put themselves in harms ways for this country are afforded proper 
medical care. Yet today, when we go to the VA (and especially when we have to 
go to a VA referral care provider) we are asked to complete a financial assessment 
or means test so that the United States can determine how much it is going to 
“charge us” for providing the medical services we were promised. Thus, I hope that 
you can understand why Indian veterans’ believe that their right to adequate health 
care is rooted in three separate promises, promises which our veterans currently 
view as unfulfilled. 

To make matters worse, today most of our Indian veterans have to travel hun- 
dreds of miles to get to a VA facility. Due to the expense of traveling such a dis- 
tance, many of our Indian veterans actually have to save for months in order to 
merely make the trip to see a doctor. Adding to this already difficult situation, many 
then have to pay to stay overnight near the VA facility in order to be available for 
a morning appointment that they have waited months to get, to await test results, 
or to be scheduled for a more extensive test like an MRI. This too is wrong! 

When you add together the cost of gas, food, and lodging, along with the cost of 
the deductible or co-pay that VA charges and that the IHS currently does not pay. 
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it is not unusual for an Indian veteran to spend $200 or more just to go the VA 
for the care that they were promised. So I ask you, is this right? 

Co-pays of $15-$50 for outpatient care may not seem like a lot to people in Wash- 
ington, but I can assure you that these co-pays can, and often do, represent the dif- 
ference between being able to pay or not pay the heat bill for an Indian veteran 
living on my Reservation. This is especially true for older vets. 

The situation becomes even worse for veterans requiring inpatient care, or sur- 
gery where co-pays and deductibles can run anywhere from $1,000 up to $4,000 or 
more without warning. This amount is hard for a middle class family to pay in this 
economy and is all but impossible for Indian veterans living at the poverty line in 
Santee. 

No veteran should have to go through a surgery or a serious inpatient illness 
alone, and given the distance and our lack of public transportation, many Indian 
veterans cannot even get to a VA hospital without help. To alleviate this situation, 
many of our Indian veterans are forced to go even further into debt just to allow 
their spouse or another family member to accompany them to the doctor or the hos- 
pital. Securing a driver means a higher food bill while traveling and still another 
hotel charge, as well as a loss of work for the person providing that assistance. The 
families of veterans living near urban based VA hospitals can go home a night, but 
in almost every case for a person from Santee, they cannot. I therefore find it ironic 
that the VA already has a program which allows veterans living in “high cost urban 
areas” to qualify for a reduced inpatient copay rate, but those of us living in areas 
which are miles from the closest VA facility and living at or below the poverty line 
do not. 

Mr. Chairman, as a proud Native Veteran and as the leader of the Santee Sioux 
Nation, I respectfully say to you today, it’s time to fix this problem by requiring our 
treaty health provider, the Indian Health Service, to start paying the VA based co- 
pays that our Indian veterans are entitled to. It’s only right! It’s only fair! And it’s 
simply the right to do! It is time to do what’s right and fulfill the sacred promises 
made to those who have sacrificed so much. Please pass S. 2417 as soon as possible. 

Thank you again for holding this hearing, and thank you again for caring about 
the native men and women who put their lives on the line for this Great Country. 

S. 2842 

On behalf of the Santee Sioux Nation, I would like to thank you for this oppor- 
tunity to testify on the Johnson-O’Malley Supplemental Indian Education Program 
Modernization Act. We support this legislation and look forward to the positive im- 
pacts that it will have on the lives of so many of our school-age children. 

Our Indian students have too-long been neglected, not just in the schools operated 
directly by the Bureau of Indian Education (BIE), but also in the public school sys- 
tems that some 93 percent of our Indian children attend. It is all too easy to forget 
that all of the on-reservation school age children from Santee, and a large percent- 
age of the children residing on our Great Plains Reservations, attend public schools. 
These children have many of the same problems and the same needs as those who 
attend BIE operated institutions, but those needs often get lost in the broader public 
educational system. 

Many of our Indian children attending public schools also face the additional ob- 
stacles of family income inequality, social and cultural differences, and in some 
cases racism. This bill represents a small step towards addressing these problems 
in that it allows an expanded role for tribal government and tribal institutions in 
decisions that impact our children’s chances for success. 

For too many years, JOM funds have been controlled exclusively by the local 
school systems, and they never seemed to make it down to our Indian students. This 
is because the voices of our tribal parents and tribal governments, who had, and 
still have, the strongest vested interest in insuring that all available Indian funds 
were being used to address the very real problems that our Indian students are fac- 
ing, were not being heard. S. 2842 will help to change that by allowing tribes and 
Indian organizations to contract to manage those funds. 

While there are many fine and committed educators in our public schools systems, 
there are not enough, and those educators advocating for our Indian children cannot 
operate effectively with inadequate resources. Many of our native students need re- 
medial instruction, counseling, and tutoring, but most of all they need to be made 
to feel that they can achieve. Our Indian students need to be allowed to show their 
pride in our culture and in their Indian identity, and be made to feel that they have 
both the tools and the ability to accomplish any goal that they set their minds to. 
That is largely not the case today. 
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At the beginning of the 20th century, the disastrous policy of assimilation was de- 
signed to kill a student’s Indian identity. This laid the foundation for boarding 
schools and for a policy designed to encourage our youth to abandon their language 
and culture in order to “fit in.” Instead of achieving the full assimilation that was 
sought, this policy produced lost generations, many of whom are now the parents 
and grandparents of our school aged children. The effects of this assimilation policy 
are still felt today by tribal families and by Indian children both on and off the Res- 
ervation. 

With passage of the Johnson-O’Malley Act in 1934, that policy mercifully started 
to change. It is hard, though, for an Indian child to feel proud when they are the 
only one in the room without school supplies, gym clothes, or a book-bag and the 
only one who cannot join the science club because they have no way to get home 
once the school bus leaves at the end of classes. 

When examining why our Indian student’s educational achievement is not higher, 
it is important to remember that in the Great Plains, up to 60 percent of our chil- 
dren live and study in poverty. This is almost double the national average, which 
still hovers somewhere around 33 percent. Thus, the JOM funds provided by Con- 
gress are critically needed to support a new direction for our children and to start 
to give them the tools that they need in order to believe in themselves. To accom- 
plish their intended goal, however, those funds need to be managed by entities 
which understand our students and which have their best interest at heart. 

For this reason, we were pleased to see that this legislation allows tribes, tribal 
organizations, and Indian corporations to contract to manage JOM funds. As I noted 
above, no one has a higher vested interest in the success of our children than their 
tribes, and no one is going to listen more carefully to the voices of their parents and 
advocates than we are. 

We were also pleased to see that you are mandating tribal consultation in the es- 
tablishment of the JOM student count and in managing the proper distribution of 
the JOM funds authorized by this legislation and this Congress. For years our stu- 
dents have been undercounted and, as a tribal leader, I am tired of hearing the ex- 
cuses that administration after administration has given for allowing this to con- 
tinue. 

As the leader of the Santee Sioux Nation and as a proud member of the Great 
Plains Tribal Chairmen’s Association, I can state definitively: Give us the resources, 
and the power to use them, and we will make a difference in the lives of our stu- 
dents! 

For all of these reasons, I encourage the passage of S. 2842 as soon as possible. 

The Chairman. Thank you so much, and you will have more time 
when we get to the questions, Chairman Trudell. Thank you. 

Ms. Mann, thank you for joining us today. Please proceed. 

STATEMENT OF CARLA MANN, PRESIDENT, NATIONAL 
JOHNSNON-O’MALLEY ASSOCIATION (NJOMA) 

Ms. Mann. Good afternoon. Chairman Barrasso, Vice Chairman 
Tester and members of the Committee. 

My name is Carla Mann. I am a member of the Blackfeet Nation, 
also of Eastern Shoshone descent. I live on the Wind River Indian 
Reservation, home to the Northern Arapaho and Eastern Shoshone 
Tribes. I have worked with the Johnson-O’Malley program for 23 
years, but today I am here as a member of the National Johnson- 
O’Malley Association. I am currently serving as the president. 

As our honorable Senators have said before, the National John- 
son-O’Malley Association has advocated for the release of the stu- 
dent count freeze that has been in place since 1995. At that time, 
once the numbers were released of that count, it was 272,000 stu- 
dents. Today we know that we have many more students, even in 
1994, we knew there were more students than were actually count- 
ed. 

What we are asking for through this legislation, we support S. 
2841, the Johnson-O’Malley Modernization Act of 2016. There is 
also companion legislation, H.R. 4390. The most important piece of 
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both of those pieces of legislation is the comprehensive JOM stu- 
dent count across the Nation. It was said earlier the BIE had two 
counts in 2012 and 2014. We know that those were both flawed 
counts, and we know that they are not showing the true numbers. 
We also think that at this point, due to the cutbacks and losing dif- 
ferent employees, the BIE is not in the data collection business. 

In looking for solutions to find a way of counting our students 
across the Nation, we discussed using census data. Census shows 
that we have 798,000 students across the Nation from ages 3 to 18 
that claim to be an enrolled member of a federally-recognized tribe. 
There have been many concerns about self-identification of even 
the census data. We all know that when we fill out our census 
forms, we all identify as one race. So everybody has self-identifica- 
tion. There is going to be a reconciliation process, in utilizing cen- 
sus data that we can find the correct amount of students, that we 
are going to be serving from the census data. 

One thing that we have also identified is there is an 0MB direc- 
tive number 15 on race and ethnic standards that shows how you 
utilize that census data. And it specifically talks about Native 
Americans and how we would use that data. The census data is 
also used in other programs in the Bureau, such as tribal roads, 
and it is also used in Indian housing. 

In conclusion, I would like to say that 93 percent of our Nation’s 
Indian students go to public schools. There is a trust responsibility 
for all students, not just students in Bureau-funded schools or 
grant schools. Our students deserve to have the very best edu- 
cation. We also want them to be well-educated, as our students are 
going to be our future. They are our rising stars that will be com- 
ing in future to be able to run all of our programs, our tribes. So 
we want to make sure that all of our students have the very best 
opportunity at a great education. 

In conclusion, I would just like to thank everybody for allowing 
me to talk about the JOM program and also urge the passage of 
this JOM Modernization Act of 2016. Thank you. 

[The prepared statement of Ms. Mann follows:] 

Prepared Statement of Carla Mann, President, National Johnsnon-O’malley 

Association (NJOMA) 

Mr. Chairman and Members of the Committee, I am pleased to represent the Na- 
tional Johnson-O’Malley Association (NJOMA) before you today in support of S. 
2842, the Johnson-O’Malley Modernization Act of 2016; legislation developed to di- 
rect the completion of necessary updates to the Johnson-O’Malley Supplemental In- 
dian Education program (JOM) operated by the Department of Interior, Bureau of 
Indian Education (BIE). 

Mr. Chairman, for nearly 25 years and through several Administrations, the De- 
partment of Interior and BIE have exhibited a “determined unwillingness” to com- 
plete the necessary work to be able to finalize a count of the numbers of Indian stu- 
dents eligible for JOM services. In 2012 , 2014 and again in 2016, Members of Con- 
gress approved language in the Interior appropriations bills directing the Depart- 
ment and BIE to update and report to the Congress a count of the eligible Indian 
students for the JOM pro^am. Given this unacceptable situation, I come here today 
on behalf of the over 1 million Indian children asking this Committee and the Con- 
gress to quickly approve S. 2842 so that these children can rightfully obtain the 
kinds of supplemental educational services and assistance they need to become pro- 
ductive American citizens. 

Today as we sit here, we hope you are as upset as we are that no one in the BIA, 
BIE or elsewhere in the Federal Government who can tell us, how many Indian chil- 
dren are eligible to participate and receive services or assistance under the Johnson- 
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O’Malley program. This unacceptable situation exists because for over 20 years, 
there have been no legitimate efforts made to conduct the kind of research and data 
collection needed to answer the question. This has been the case even though our 
organization has been aggressively calling on Congress and the last 3 Administra- 
tions to act. In our view, it is long past the time for us to engage in a serious discus- 
sion about alternatives or options to correct this problem. 

We are extremely pleased and thankful that Senators Heidi Heitkamp, James 
Lankford, Steve Daines — and we hope all of you will also join — have stepped up to 
introduce legislation to tell the Secretary of Interior to select and use a widely ac- 
cepted government data set such as Census Bureau and/or National Center for Edu- 
cation Statistics (NCES) data, to develop a reasonably reliable projection of the cur- 
rent JOM-eligible student population. This bill, along with companion legislation 
(H.R. 4390, McCullum, Cole, Young and Huffman) introduced in the House will au- 
thorize the Secretary to use one these data sets to establish a new baseline count 
of eligible Indian students for use in instituting a modern, more accurate, and uni- 
form allocation funding formula; establish a data reconciliation process-like the one 
used by HUD in the Indian Housing Block Grant program to work with Tribes, pub- 
lic school districts and other organizations to refine and on an ongoing basis, keep 
the count accurate and reported to the Congress on an annual basis. 

On January 13, 2016, Representative Betty McCollum introduced H.R. 4390, the 
Johnson-O’Malley Supplemental Indian Education Program Modernization Act to 
the 114th Congress with bipartisan support. In addition, on April 21, 2016, Senators 
Heidi Heitkamp and James Lankford introduced bipartisan legislation to the Sen- 
ate. Known as S. 2842, the Johnson-O’Malley Supplemental Indian Education Pro- 
gram Modernization Act is the companion bill to the House version. Both bills call 
for an update to the data used by BIE to account for the JOM program. The bills 
call for the Department of Interior to update the student count in a timely manner 
using both Census data and data from the National Center for Education Statistics 
(NCES) to account for the eligible students that are currently underserved or denied 
JOM services entirely. 

As a result of Congressional advocacy by NJOMA, the BIE was directed to resume 
the JOM student count. The FY 2012 Congressional Interior Appropriations Act (H. 
Rpt. 112-151) contained a directive for the Bureau to conduct a student count up- 
date. The BIA executed — but failed to report to Congress — a partial attempt to up- 
date the JOM student count. While BIE admitted the update was flawed, it has 
been verbally acknowledged — but never officially reported — that the 2012 count 
found an increase of over 50,000 JOM-eligible students. Sadly, the update was fun- 
damentally flawed because the FY 2012 directive failed to order the Secretary of the 
Interior (BIE) to conduct outreach to Tribal organizations, Indian Corporations, 
school districts or States that are “non-participating” entities in the JOM program 
today. Rather, because of the general language contained in the directive, BIE only 
contacted and counted existing enrolled students and JOM contract-holders. 

For that reason, the FY 2014 Consolidated Appropriations Act (P.L. 113-76) con- 
tained a more specific directive for BIE to conduct a full and accurate student count 
in fiscal year 2014 and to publish the results before the end of the fiscal year. On 
July 24, 2014, the BIE began this student count by sending a letter to tribal leaders 
but did not conduct a broader outreach and did not provide the materials online 
until August 19, 2014. The student count period was set to end on September 15, 
2014, but was extended to the end of the calendar year. The FY 2015 Congressional 
Interior Appropriations Act (H. Rept. 113-551) contained a directive to BIE to pub- 
lish the results of the most recent student count; to date, no results have been pub- 
lished nor student count information publicly released. No alternative has been pre- 
sented by this or the two previous Administrations to address the absence of reliable 
data for the JOM program. And finally by FY 2016, the Committee 

NJOMA has been at the fore front of a drive to educate and organize tribes and 
other National tribal and educational organizations in a call by all the stakeholders 
in the JOM program to simply just acknowledge that there has been a significant 
gap in the collection of the data needed to effectively and fully operate the JOM pro- 
gram. We have also made numerous attempts to reach out to BIA, BIE and the 
White House to try to develop an administrative fix for the JOM student count situ- 
ation and develop a funding plan , as evidenced by the letter attached to my state- 
ment (See exhibit A). This letter signed by the Presidents of NJOMA, the National 
Congress of American Indians (NCAI), National Indian Education Association 
(NIEA) and National Education Association (NEA) presented a request to the Sec- 
retary to convene a meeting of the key stakeholders so that we could develop a plan 
and implementation Plan to bring the JOM program into the 21st century. Regret- 
tably, we have only been given one excuse after another as to why none of the ap- 
propriate officials of the Department could or would have a meeting. 
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For years when members of our Board and others in the JOM family have visited 
Washington in pursuit of additional program authority and funding for JOM, we 
have been told by Members of Congress and your staff that until data more accu- 
rately reflecting the program is presented there’s little that could be done to bring 
JOM in-line with the numbers of students that school districts and tribes see at the 
local levels. S. 2842 moves us toward resolution of the student count issue. 

What Does the Census Data Tell Us? 

The Native American population that has been one of the demographic groups ex- 
periencing positive population growth for the last 40 plus years. According to the 
2010 census, 5.2 million people, or 1.7 percent of all people in the United States, 
identified as American Indian and Alaska Native, either alone or in combination 
with one or more races. This population alone grew by 27 percent from 2000 to 
2010. In the 2010 census, those who reported being American Indian and Alaska 
Native alone totaled 2.9 million, an increase of 18 percent from 2000 to 2010. The 
multiple race American Indian and Alaska Native population, as well as both the 
alone and alone-or-in-combination populations, all grew at a faster rate than the 
total U.S. population, which increased by 9.7 percent from 2000 to 2010. The data 
also shows us the steady growth that has occurred and is forecast to continue to 
happen within the ages 3-12 years old demographic, and the forecasts up to and 
beyond 2020 present this same picture. 

On June 30, 2014, the U.S. Census Bureau provided Representative Tom Cole (R- 
OK) with census data regarding American Indian and Alaska Native child popu- 
lations. The information provided included data tables that reflect American Indian 
and Alaska Native population aged 3 to 18 years by selected tribe from the 2000 
Census, the 2006-2010 American Community Survey, the 2010 Census, and the 
2008-2012 American Community Survey. In addition, the Census Bureau provided 
population projections of the American Indian and Alaska Native population aged 
3 to 18 years for 2010 through 2020. According to the most reliable numbers avail- 
able from the 2010 Census, there are at least 798,000 Indian and Alaskan Native 
students who are counted as having been enrolled in a single, federally recognized 
tribe. That number is over 1.0 million eligible Indian children who, based on meet- 
ing the current JOM l/4thquantum requirement, and attending Public Schools who 
we believe, should also be receiving JOM services today. 

Because of bureaucratic fumbling and Administration neglect, JOM’s student 
count has been frozen at 278,000 students since 1994. The Senate Indian Affairs 
Committee stated in its 2012 Report accompanying S. 1262 (Senate Report 112- 
262), “[that] currently, 620,000 or 93 percent of Native students attend public 
schools and approximately 45,000, or 7 percent, attend BIE schools.” It is clear that 
there are a large number of JOM-eligible students being denied or deprived of serv- 
ices that they are legally entitled to, amounting to a failure of the Federal Govern- 
ment to meet its trust responsibility. 

Current Use of Census Data 

NJOMA has been leading an effort — despite BIA’s reluctance to embrace our posi- 
tion — to replace the BIE’s annual student count process, which it appears unwilling 
and unable to make perform effectively, with usage of U.S. Census data. Census 
data is reliable, comprehensive information that is provided without any additional 
funding or resources for the Bureau. There are many federally funded programs, in- 
cluding ones specifically for Native American populations, which use U.S. Census 
data for the apportionment of funds. Census information is reliable data upon which 
Congress and the Administration regularly rely including for the Reading First 
State Grants (Dept. Ed), Career and Technical Education — Basic Grants to States 
(Dept. Ed), Tech-Prep Education (Dept, of Ed), Safe and Drug-Free Schools and 
Communities State Grants (Dept. Ed), Water and Waste Disposal Systems for Rural 
Communities (USDA), Grant Program to Establish a Fund for Financing Water and 
Wastewater Projects (USDA), Special Programs for the Aging Title VI, Part A, 
Grants to Indian Tribes Part B, Grants to Native Hawaiians (HHS), Urban Indian 
Health Services (HHS), Low-Income Home Energy Assistance (HHS), Head Start 
(HHS), Family Violence Prevention and Services/Grants for Battered Women’s Shel- 
ters Grants to States and Indian Tribes (HHS), Preventive Health and Health Serv- 
ices Block Grant (HHS), Violence Against Women Formula Grants (DOJ), State 
Public Water System Supervision (EPA), Water Pollution Control State, Interstate, 
and Tribal Program Support (EPA), Nonpoint Source Implementation Grants (EPA), 
Economic Adjustment Assistance (DOC), National Fire Plan — Wildland Urban Inter- 
face Community Fire Assistance (DOI), Americorps (CNCS), Native American Em- 
ployment and Training (DOL). 
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The Federal Government, including the Department of Interior and the Bureau 
of Indian Affairs uses Census data for other Indian programs including tribal hous- 
ing, tribal roads, law enforcement, and labor force reports. BIA currently uses Cen- 
sus data for its American Indian Population and Labor Force Reports and Congress 
regularly uses this data to inform policymaking decisions. Census data is also wide- 
ly used locally for planning and program purposes to identify appropriate economic 
development approaches and gauge particular community needs and resources. An- 
other critical use of this data is to determine levels of federal funding for tribes 
under the Workforce Investment Act, the Indian Housing Block Grant program, the 
BIA Tribal Transportation program, and many other Indian programs. Using Cen- 
sus data would reduce duplicitous spending by BIA to perform a count for which 
data already exists. Any significant changes to data collection (or lack thereof) and 
the continued non-collection of data impact the ability of tribal governments to ade- 
quately provide for their citizens, and affect the federal government from carr 3 ring 
out its trust responsibility in essential social and economic areas. 

In 1997, 0MB issued a Federal Register notice regarding revisions to the stand- 
ards for the classification of federal data on race and ethnicity. 0MB developed race 
and ethnic standards in order to provide “consistent data on race and ethnicity 
throughout the Federal Government. The development of the data standards stem 
in large measure from new responsibilities to enforce civil rights laws.” Among the 
changes, 0MB issued the instruction to “mark one or more races” after noting evi- 
dence of increasing numbers of interracial children and wanting to capture the di- 
versity in a measurable way and having received requests by people who wanted 
to be able to acknowledge their or their children’s full ancestry rather than identi- 
fying with only one group. Prior to this decision, the Census and other government 
data collections asked people to report only one race. 

The 0MB states, “many federal programs are put into effect based on the race 
data obtained from the decennial census (i.e., promoting equal employment opportu- 
nities; assessing racial disparities in health and environmental risks). Race data are 
also critical for the basic research behind many policy decisions. States require these 
data to meet legislative redistricting requirements. The data are needed to monitor 
compliance with the Voting Rights Act by local jurisdictions”. 

While the Department has traditionally relied on tribes to provide data for the 
student count, tribes should not bear sole or primary responsibility for providing 
quality data with little to no resources, training, or other support from the Depart- 
ment to do so. It is also an essential mechanism for monitoring the quality of serv- 
ices that the Department is responsible to provide to American Indian and Alaska 
Native people. By the Department’s inaction, tribes are being made responsible for 
a lack of federal agency coordination around the issue of data quality and the meas- 
urement of small populations. Specifically, there needs to be greater coordination be- 
tween the Department, Census, and Office of Management and Budget to address 
the widespread problems that plague data collection for Indian Country. 

BIA/BIE’s 2012 and 2014 counts — as imperfect as they may be — make the clear 
case that there have been increases in the number of students needing and being 
serviced by JOM since 1994. The only real issues in dispute are how much of a stu- 
dent increase has actually occurred and what the cost would be of adequately serv- 
ing this population. As the number of students served by JOM has grown, so too 
must the funding in order for JOM to continue to operate and offer the much needed 
services it provides to an already underserved Native American population. 

In our view, at this point in time, it is clear that Census data is a more com- 
prehensive compilation of population data and more accurately reports the demo- 
graphics of the client group that JOM is intended to serve. The BIE has more than 
proven that is not capable of performing and reporting student counts as mandated 
by Congress. S. 2848 will direct the use of Census data to bridge the 20 year gap 
since the last true JOM student count and serve as a replacement for a BIE count 
altogether. 

Indian Country’s View on Census Data 

In 2014, both the National Congress of American Indians (NCAI) and the Na- 
tional Indian Education Association (NIEA) passed resolutions (See attached exhib- 
its B and C) calling for greater coordination among Interior, the Census Bureau, 
and the Office of Management and Budget to ensure that Census data is accurately 
utilized for the benefit of eligible JOM students. NCAI Resolution ATI^14-039 and 
NIEA Resolution 2014-19 call for the upholding of the federal trust responsibility 
though the use of Census data for updating JOM student counts. In addition, the 
National Education Association (NEA), has signed a joint letter with NJOMA, 
NCAI, and NIEA supporting the efforts to use Census data in lieu of an accurate 
student count. 
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We also have just recently received a resolution of support for our efforts from 
the Inter-Tribal Council of the Five Civilized Tribes representing the historic Cher- 
okee, Choctaw, Chickasaw, Creek, and Seminole nations (See attached exhibit D). 

JOM Funding and Student Count History 

For over 60 years, the JOM program constituted a separate appropriation under 
the Federal budget and appropriations bills. However, in 1995, the Bureau of Indian 
Affairs moved the JOM program into the Tribal Priority Allocation (TPA) budget 
category of the BIA. The TPA is a block grant to tribes of a number of program allo- 
cations and authorities which originally were separate programs. Theoretically, the 
TPA system allows tribes flexibility to move funds between activities within the pro- 
gram to meet locally, tribally designated priorities. However, as with most block 
grant schemes, the TPA has been used as a budget regulatory tool, with amounts 
for the TPA account limited and not increasing with the needs of various compo- 
nents. In fact, the TPA has allowed the Federal government to flat-line funds for 
the account for years, while the needs of the constituent programs have increased. 
The tribes and the JOM Indian community resisted the proposed Bureau addition 
of the JOM to the TPA. Despite tribal and educator opposition, the BIA added the 
JOM program to the TPA, creating the current program. 

Prior to the 1995 freeze, the BIA had a full time JOM Director in the D.C. office. 
This director collected the program annual reports, student count information, and 
provided technical assistance the programs. While there were local JOM managers 
in the regional BIA offices that oversaw the local JOM programs and provided direct 
technical assistance, the JOM program administrators had a direct line to the Direc- 
tor in D.C. The Director’s primary task was to provide the JOM programs with their 
annual funding based on the student count received from the local JOM managers. 
The Director made a funding distribution based on the national budget divided by 
the student count, taking into consideration the cost of living in each state. For ex- 
ample, Alaska received the highest per student cost based on the high cost of living 
in that state. 

The regional JOM managers would collect the information from the local JOM 
programs; they would put out notices of deadlines, hold JOM forums, and conduct 
annual evaluations of each program, including a random student certification 
verification and financial audit review. These regional managers would provide their 
findings of non-compliance to the programs and provide them a timeline to comply 
or funding would be withheld until such time as the individual program was compli- 
ant with federal regulations and BIA policies and procedures. Compliance included 
annual reports, student count certificates, or lack of Local Indian Education Com- 
mittee (LIEC) involvement. 

The LIEC is comprised of parents of eligible Indian students enrolled in the public 
school district. Choices are made at the local level, with scarce resources going to 
locally determined needs. The regional JOM managers also reviewed each JOM pro- 
gram application and ensured that there were measurable goals and objectives 
based on an actual needs assessment that was conducted annually. In addition, the 
managers reviewed their prospective budgets before forwarding them to the Director 
in D.C. The managers collected the following from each program and sent them to 
the Director: annual needs assessment, program application with measurable goals 
and objectives, budgets, student count verifications, LIEC bylaws, and LIEC election 
process. 

In 1982, the BIA proposed eliminating the JOM, arguing duplication of Indian 
Education Act. Congress soundly refuted this reasoning, stating the programmatic 
differences in local Indian control and scope, and difference in student eligibility. In 
1983, the Department of Education (DOE) proposed eliminating the Indian Edu- 
cation Act, arguing similar funding was available from DOE and the lack of account- 
ability for how the funding was used. 

The Department of Education oversees the Title VII Indian Education Act pro- 
grams and Title VIII Impact Aid funding which Congress considers duplicate fund- 
ing sources for Indian Education. The Title VII program is run directly through the 
school districts and is not subject to tribal control. The tribes have no actual author- 
ity over the design or implementation of the Title VII programs. 

Under the JOM regulations, parents of eligible JOM Indian students are “vested 
with authority” to design and implement local JOM programs. 25 Code of Federal 
Regulations (CFR) INDIANS, Part 273, 16-17, states JOM programs are based on 
community needs assessments, not the needs of the school district and therefore 
provide specialized educational services to Indian students. The JOM program is the 
only Federally-funded educational program that allows for student, parent, and com- 
munity involvement in meeting their educational needs which are both academic 
and cultural based. 
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The eligibility for Title VII students is not based on students being an enrolled 
member of Federally-recognized tribe; they simply need to identify themselves on a 
DOE Form #506. Congress reacted so negatively to this proposal that any further 
debate on these two programs was shelved and put to rest. 

However, the effort to eliminate JOM was resurrected in 1996. The effort to elimi- 
nate JOM began with the reduction and eventual phasing out of the regional JOM 
manager positions, and eventually, the Director’s position in D.C. The Director went 
from a full time coordinator, to a quarter time position, and then phased out alto- 
gether. At that time, there was an effort by the BIA to put more emphasis and ef- 
forts into the Bureau-operated schools and wanted to direct JOM funds to those 
schools, even though the great majority of Native students attend public schools and 
not Bureau-operated schools. 

JOM funding has been in a state of “suspended animation” since 1996. The fund- 
ing formula and the movement of JOM into TPA has caused many tribes and other 
grantee/contractors under JOM to be frozen at the 1995 student count and funding 
figures, indefinitely. In 1994 the eligible Indian student count was 272,000 and now 
there is an unmet financial need for the additional JOM students currently being 
served by public schools throughout the nation. This student count is not an accu- 
rate representation of the number of Indian students served today. 

Since the freeze in 1994, there has been no correlation of educational services 
with the lack of an accurate Indian student count. The JOM programs are not able 
to show an increase of students served due to the freeze and those Indian students 
attending public schools are being overlooked for services. Without a current JOM 
student count, there is no way to estimate the current percentage of JOM students 
being served in comparison to the BIE. 

Many in Indian country believe that the Department of Interior and the BIE have 
mismanaged the JOM count for over two decades, a situation they many contend 
is a clear violation of the Federal Government’s Trust Responsibility to Indian 
Country. Evidence of this mismanagement by BIA occurred with the FY 2007 Budg- 
et submission. Lack of program performance accountability, duplication of other 
state and federal programs and implementation of management efficiencies were 
among the reasons given in the budget documents for the reprogramming of twenty- 
five percent of JOM funds by the BIA Tribal Budget Advisory Council (TBAC). The 
BIA has not monitored the JOM program properly since 1995, and thus these rea- 
sons are invalid and unverifiable. The JOM program is the one remaining Federal 
program that puts the program under the strict control of a LIEC. 
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AMOJflT 

RgQUESTgO 


01 A Budget Base: 

J ustincation i 

FY 1993 
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FY 1993 
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FY1995 


TeEitimony 
re: FY1995 
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$24,326,000 

FY199S 

Request: 

524,406,000 
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FUNDED 

NOTES 

CITATIDW 

228,681. In 32 
states 
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academic remediation. 
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requirements. 
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BIA Budget 
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leneth. lOM not mentioned. 


information 35 previous year. 


Pait2,pg. 
924-25 [BIA 

pg. 60-61] 


JDM mentioned once, buinothing else 
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DATE SOURCE AMOUNT 

REQUESTED 
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FYZQOS 


FY2D02 

Request: 

517413«000 


BIA 

Testimony 
riti FY20OZ 


DasQ: 

$17,113,000 
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• JOM b noidiscussed 
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• Approximately the saine infomiationas 
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students In 33 
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• Explains that'Ae programs in public 
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systems they need to be successful." 
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SCUKCE 

AMOUNT 

RHQUBSTED 

# STUDENTS 
FUNDED 

NOTES 
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niA Budget 
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i Request; 
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}» STUD ENTS 
FUNDCU 

NOTES 

CITATION 

2007 

BLA Bu<]gct 
Just[rLcati<]r] 
for FY ZOOB 

1 

1 

FY2006 

I!nacti:d: 

S16.37 1.000 

FY2007 CRrSO 

FYSOOa 
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NotdiscuHcd 

"The FY 2008 request proposes carresponding 
reductions to Scl^Covcmancc Compacts end 
Consolidated Tribal Government Programs 
fimding related to JOM. This reriuctian 
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Compacts, 

Public school dbtricls %Yil) continue to receive 
funding and are ctigiblv for grants simila r to 
|OM under Title VII of the Indian Educntlon Act 
(Public Lavr 107*110) through the US 
Department of Education. Title VI 1 Fu ndi njj 
addresses the special academic and ailciiTally 
relevant education needs of Indian children." 

r&JA-TG-3; 

1A-EDUC-1 
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«: FY 20DC 


• Tcfttmotiy from Umatilla: Rcsloro JOM to 2004 levels 

• UmatlH a questio ns SI A'^ a t^ument Chac ]0M was dupl icaiivc o f 

Tide V(t (Imdiny available thrt^ugh th;>t JOM monies 
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4<hool riiitricts. 
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JOM proems, 
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• Ponddu Lac Band; JOM not duplicative: uniJJtc other programs. 
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schoolSr we can not support belancing thtise increases wjtli cues 
ihot would harm children attending public schools and ovr 
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restore JOM to $L6 l3M. 

• Puyallup: Res tore JOM futiding to $16 million. 

• Shoshone Bannock Fort Hall: Restore JOM fundino to Si 6.4 
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• Skekomish: JOM key to the tribe’s abili^ to track students' 
academic oroaress. 
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ycgrra-8dlustiu«iiC; ac least 300.000 

snideocs coveted byJQM 

Saull Sie. Marl e Tribe of Chippewa lii dlans: 

lilt the funding freeze, restore jOM te i 24 

million. 

Cook Inlet: JOM [uiuls core curriculum. 
Including calculus; direct, positive 
oonrelatlaii between JOM participation and 
GPAa. 

SileteTVibe: I'estorejOM to $^4-3 million; 
$83,01)0 of ]DM fund*; not enou^ for 
ti'n)0'5iiecdti,whidi;i|iaTi 11 counUcij 
Fond du Lac: Continue In riding J DM 
because it addresses unique needs. 
Souaxin: $21,4 million for 10 M 


AMOUNT REQUnSTSO 


BfA Bud^t I Y 2009 Enacted: $1 S. 79?,000 (TPA) I • Same mformation as previous year. 


Rf 2010 Enfieloctr $ 13 , 589,000 CTPA) 

FV 201 L Request: 

$21,273.0110 total 

• Education: $ 13 , 434,000 

♦ Self-Covernance: $ 7 , 074,000 

« Consxslidated Tribal Fnasrams: S 
765,000 


Docs not mention how many scudenui 


BIA 

Testimony 

rc.-FY’ZOll 


CommiUee on Appropriation:: asks A^IA 
Urry Echo llawlt about the future of 

|OM; Echo Kawk says he Is "just starting 
In learn more" abnuc the pragrsm'ft 
signiricauce; rccogiiiMts tliat program 
dollars do net maccii growing student 
population. 

Lumml Nadon: $ 21.4 mil lion for jCM 
Warm Springs: $25 mil I ion for J DM ; 
crilic 1 xc‘SS 13.4 milltoci rcqeicsict! forTPA 
in FY 2011 ; sug^usCiJDM can counter 
dropout rates. 

Silebzr $ 24.4 m clllon for | OMj program 
helps tribal youdi in Oregnn’,'; urban 
centers; numbers growine since 1995 ; 
covers schalastle and athletic school feus. 
Mational Indian Education Assacladon: 
$24 million for ]CM; says tribal 
involvement is Icey to scudeiiis'.succe.c. 
National )ohii 5 aii- 0 ’KalleyA 5 sodatlDn's 
Harold Diistybull; Blackfeet dedicates 
JOM monies to p arenta I instrtiction 
classes; seeks S 34 cniliioti for jOM. 

Tribal Education Departments National 
Assembly: requested $2 million to help 
its members adminisce r JOM and other 


Part&;Z 0 -Zl; 
Parc 7 ; a, 70 , 76 , 
00 , 91 , 96 - 97 , 
Z 09 -Z]l, 43 B- 
27 
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DATE 

SOURCE 

AMOU^^r 

REQOGSTGD 

NOTBS 

CITATION 

2011 

B1A Budget fusUn cation far 
FY2012 

PV SOlDBMCCed/ 
2PUCR: $13,599,000 
[TPAJ 

FY2G12 Request: 
S21,£ 10,000 total 
■ Education t 
$13,402,000 

• Self-Bovertisnce; 
$7,1.89,000 

• Consalfdated 

Tribal Programs: 
$919,000 

e Satne kifo rntaiion as in previous years. 

« 88% of )OM funding dtstrlbuted directly 

» trihcff Via base fund ing th rough Self* 
Gevemsnoe ooinpnccs or Consolidated 
Tribal Programs. 

• 

tA.BDU-23.24 

B 1 A mo ny re; F Y 20 1 2 


• jOM nordisnissed with ASIA Eciio Itawk. 

■ Pueblo of Acoma: roquescs 524.3 million 

for ]GM; student recou/it for accuracy 
purposes , 

• Cherokcui irentionsJOM. 

• National lohnson-O'Mollejr Association: 
requests $24 million for JOM, asks that 
funding freuzo bo lifted; asks that Interior 
dedicate ones talT position to jOM. 

• Sta]]ding Rock; $24,3 miJHun far iOM 

• LdcDu Flamboau; JOM merits full fundlrtg. 

• Rep. Laura Richardson (D'CaJif): 324 
nil] lion forjDM 

■ VVano Springs: request; $27 million for 
JOMi notK that 3S% of Indian children 
attend public school: says "daubtlngjOM 
to 527 million is a madest but heJpAil 

e ges ture In recogn Itlnn of treaty 

and trust Obligation to ussist all Indian 
^hool children/’ 

• Silela: $89,000 in ]OM monies not enough; 
requests S24.3 million for fOM 

• Lummi: $24.3 million foi' JOM; 

• Cook [nice JOM funds health and wellness 
daucs. 

• National Indinn Educotion Asscclntiont 
notes diBt SIA request for FY 201 2 less 
rh an it: FV 1 994 re<] uest empliasi zes 
importance of Indiati parent C(}niiciiitoe$. 

• $nc and roK: requests S24.S million for 

JOM, enphssiaas Importance of Indian 
parent com micteas. 

Parts, 274, 

278-79,334, 

344-45.376, 

418,522,542. 

546-47,5(59, 

616,621,784, 

951,1038 

i 
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PATE 

SOURCE 

AMOUNT 

RBOUBSTBD 

NCrfES 

CITATION 

2012 

JujttiftcaiionforPf 

2013 

FT2012(TPA]Bnacttd5 

$13,301000 

FY2013 Hequesc 
$21,396,000 lotol 

* Sducatian; 

513,286,000 

• ScIf-gDvcrnance: 

S?,107,000 

( Consolidated tribal 
orosranis: S89S.OQO 

• Same in form alien as previous years. 

[A-]]]E>3D-ai 

BfATcstlmoi\yrc: 

FYZ013 


• JOM not dircusnd with ASIA EcllO H^wk 

• Ciioctaw; cumpacts vr/BIA re: JOM 

• National Jolinson-O'Maltey Association: four 
major ccmcoms Indudo; 

0 CumbiningJOM v,rnh Tide VII 

V>’euld JOM out of tribes' 

contra] 

□ Restore J OM fu nds to $24 inillitiD 

□ Order a new suudenc population 
count 

0 Rulnsta to JOM position at BIE 

• U le: ]0 M nee ds to be a permanent flKture on 

BIA budget. 

• Siletz: snme information ns previous year 

• ]*ucblo of Acoma; JOM pit)grani tailoied for 
pucblu children 

• Santa Clara Pueblo: $24,3 ntlllion forlOM: 

Pan B:4Z9, 
44S-50, 506, 
853. 993-94. 
1008, 

DATE 

SOURCE 

AMOUNT REQUESTED 

NOTES 

CITATION 

2013 

Budget 

JusdAcadun for TV 
2014 

FY2Q11 KnacLed: 

$13,301,000 

FYZOia CRi 
$13,306,000 

ry2014 Requesb 
$21,484,000 total 

• Educadon: 

313.134.000 

• SeIf*govei'nance: 

57.197.000 

• Consolidated Tribal 
Profrajiis: $1,153,000 

• Same Infoi'niatlon as previous year. 

IA-BIH-32, 33 


Testimony re; BIA 

Budget FT 2014 


• JOM (taJcntconnt cnontloncd in Washburn 
(oetimony asa topic discussed between BIE and 
tribal sovornments 


2014 

Budget 

]ust(ncatfon for RV 
2015 

FY2012 EnaciDd: 
$12,615,000 

• Jjtcrcnse JOM fti nds fo r a JOM Ccartlinulion 
pcsitioi) and co update the 2012 student count 
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FY 2014 Bnaccedi 
$14,333,000 

FV 2014 Request 
514,739.000 

• BiunninU)/ update student oeuntofAll eligible 
siudenls 

• Intends to implcincnts the updated 20 14 
sdideiil couni in FY 201S 


2015 

Dildgcc 

luslificatioaforFV 

2015 

FY2Q 14 Enacted: 
$14,330,000 

FY2015Bnacwdi 
$14, 73^000 

FY2015 Request 
S14j720,0fl0 

• IncrcaRc JOM funds 5500,000 for a JO.M 

Coord inatfon position And to update tlie2Dl2 
student count 

• Diennially update student count of all eligible 
Students 

• Intends to implements tlie updated 2014 
student count m FYSOIS 


2D1C 

Budget 

itiStificatiouforFY 

2016 

FY2015 Enacted: 
514,729,000 

b'Y7016 Enactwl: 
Sl4,77D,0a0 

FY 2014S Request: 
$17,276,000 

■ IncniJise JOM funds S2.0 mllljon to fund 
increased 2012 studE?nt count 
« Biennially update student count ol'alJ eligible 
students 

• Intends to implement the updated 2014 
student coiml in FY 20 


2fll7 

Budget 

JitSCificatton forFY 
2017 

FY 2016 Rn acted: 

$14,778,000 

FY 2017 Knacted: 

5 

* Increase JOM Itmds i3,(i miltioci to fond 
upttated 20 1 2 student count 

» Btenniftlly update student count of all eltgible 
students 

• Intends to implements the updated 20|4 
student count in FY 2DI7 


FY 2017 Request 
318,533,000 


Federal Trust Responsibility and JOM 

The United States has a unique nation-to-nation relationship with and owes a 
trust responsibility to Indian tribes. The federal government’s trust relationship 
with Indian tribes (which is based on treaties, agreements, statutes, court decisions, 
and executive orders) charges the United States with moral obligations of the high- 
est responsibility. The federal Indian trust responsibility is a legal obligation under 
which the United States “has charged itself with moral obligations of the highest 
responsibility and trust” with respect to Indian tribes (Seminole Nation v. United 
States, 1942). 

This duty to tribes was first discussed in 1831 in Cherokee Nations v. Georgia and 
has evolved over the countless Supreme Court cases on the issue, making the trust 
doctrine one of the most important principles in federal Indian law. The trust re- 
sponsibility is also a legally enforceable fiduciary obligation that charges the United 
States with the duty to protect tribal treaty rights, assets, resources, and lands. In 
addition, there is a duty to implement federal law mandates regarding American In- 
dian and Alaska Native tribes and villages. The Supreme Court has indicated that 
the doctrine entails legal duties, moral obligations, and the fulfillment of expecta- 
tions and understandings that have developed from the relationship of the United 
States and federally recognized tribes. The federal government is charged with act- 
ing fairly, justly, and honestly in the utmost good faith and with sound judgment 
and prudent in dealing with tribes (Assinibione and Sioux Tribes vs. Board of Oil 
and Gas Conservation, 1986). The trust responsibility applies to tribes and individ- 
uals. 

The Assistant Secretary-Indian Affairs is responsible for carrying out the Interior 
Department’s trust responsibilities and must promote economic well-being and self- 
determination. The Secretary is charged with maintaining the federal government- 
to-government relationship between the United States and federally recognized 
tribes. The BIA’s Mission Statement describes their relationship with American In- 
dian and Alaska Native people as: 

“The BIA’s mission is to enhance the quality of life, to promote economic oppor- 
tunity, and to carry out the responsibility to protect and improve the trust as- 
sets of American Indians, Indian tribes and Alaska Natives. We will accomplish 
this through the delivery of quality services, maintaining government-to-govern- 
ment relationships within the spirit of self-determination.” 

Within the BIA is the BIE, which is charged with providing quality education op- 
portunities for Native students. The United States government has utterly failed in 
satisfying the federal trust responsibility owed to tribes by refusing to properly 
manage, account for, and administer the JOM program. Through inaction, failure 
to satisfy basic administrative requirements, and complete disregard of Congres- 




33 


sional mandates regarding this program, the BIA is denying over ninety percent of 
Indian students the trust responsibility it is charged with carrying out. There is 
both a legal and moral component to the trust responsibility, based in specific stat- 
utes as well as Supreme Court rulings. Under the Administrative Procedure Act, 
tribes may bring cases to force action to honor the doctrine of federal trust responsi- 
bility. 

In June 2014, President Obama made his first visit to Indian Country and an- 
nounced his administration’s plans to focus on Indian education, and reform the 
BIE. The President’s proposals indicate an understanding of the need for reform in 
the area of Indian education, yet focusing policies on Bureau operated schools 
misses the mark, as only seven percent of Native students attend these schools. The 
reform needs to extend to all Native students, no matter what school they attend. 
Additionally, in August 2014 Interior Secretary Jewell issued a Secretarial Order 
reaffirming the Department of the Interior’s trust responsibilities to federally-recog- 
nized tribes and individual beneficiaries. 

The federal trust responsibility is one of both moral and legal obligations that the 
federal government is required to meet. It is the federal government’s duty to en- 
sure protection of Indians — from their assets, resources, land, health services, and 
education. Both the President’s visit and the Secretary’s order indicate the Adminis- 
tration’s understanding of their trust responsibility and that Indian Country is 
being let down; that the federal government is failing to live up to their trust re- 
sponsibility. Providing the funds to ninety-three percent of Indian students to which 
they are entitled is part of that responsibility, but first those students must be 
counted. The usage of Census data when accounting for the JOM program is the 
first step in the government fulfilling their responsibility. 

Conclusion 

As Secretary Jewell noted in the June 2014 Native Youth Report released when 
President Obama embarked on his first presidential visit to Indian Country: “The 
future of Indian Country rests on ensuring American Indian children receive a 
world-class education that honors their cultures, languages and identities as Indian 
people.” 

On behalf of the over 1.0 million Indian children eligible for JOM, I would like 
to thank you again for consideration of S. 2842 so quickly after its introduction. 
After 25 years of waiting for any action by Congress or the Administration to rectify 
this shameful situation, we are hopeful this Committee’s quick action on the bill is 
an indication that things may be headed in the right direction. Thank you. 

Attachments 

December 17, 2014 

The Honorable Sally Jewell, 

Secretary, 

U.S. Department of the Interior, 

Washington, DC. 

Re: Johnson-O’Malley Supplemental Indian Education Program 

Student Count Update 

Dear Secretary Jewell: 

On behalf of the National Indian Education Association (NIEA), the National Con- 
gress of American Indians (NCAI), the National Education Association (NEA), and 
the National Johnson O’Malley Association (NJOMA), we urgently request an up- 
date to the student count under the Johnson-O’Malley Supplemental Indian Edu- 
cation Program (JOM (25 CFR 273)). As national organizations that advocate on be- 
half of tribes and Native students across the country, it is important that we call 
your attention to the continued need to update the student count within the Bureau 
of Indian Affairs (BIA). 

Despite directives by Congress in Fiscal Years 2012 and 2014 in the House Inte- 
rior, Environment, and Related Agencies Appropriations Bills, the U.S. Department 
of the Interior (Department) has yet to make updating the student count a priority, 
which inhibits the intent and integrity of a program that is vital to the success of 
Native students. Given the lack of progress on securing an adequate student count 
and the significant undercounting of students who should be eligible to participate 
in the program, our organizations recommend that the Department utilize existing 
data, such as that from the U.S. Census, until the Department works with tribal 
communities to identity their actual student counts. 

The Department currently uses Census data for existing Indian programs, includ- 
ing the Workforce Investment Act, the Indian Housing Block Grant program, the 
Tribal Transportation program, and other programmatic formulas. Similarly, the 
BIA utilizes Census data for its American Indian Population and Labor Force Re- 
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ports, which Congress regularly uses to inform policymaking decisions regarding 
tribal programs. 

To facilitate this temporary solution through existing and readily available data, 
our organizations call for greater coordination among the Department, the U.S. Cen- 
sus Bureau, and the White House Office of Management and Budget to ensure that 
Census data collection is accurately utilized to benefit Native students eligible for 
JOM. We steadfastly believe the same justifications for usage of Census data in 
other tribal programs apply to the JOM program and should be utilized until the 
Department gathers accurate student count information. 

We urge the Department to take immediate action regarding the utilization of 
Census data in the JOM program in order to alleviate a longstanding problem that 
was not created by tribes, but whose citizens and students are significantly im- 
pacted by inaccurate and incomplete data and extensive bureaucratic delays. As 
such, our organizations passed resolutions (NIEA Resolution 2014-19 and NCAI 
Resolution ATL-14-039), which call for the upholding of the federal government’s 
trust responsibility through the use of Census data for updating JOM student 
counts. 

We appreciate the work you have done to emphasize Native students this year 
and we look forward to your leadership in making the requisite administrative pol- 
icy changes in order to provide adequate JOM funding to our students. We request 
that you meet with our organizations and JOM experts prior to year’s end in order 
to discuss the JOM student count, utilizing the Census data as a temporary remedy, 
and ensuring the BIA ultimately modernizes the JOM program with sustainable fu- 
ture funding levels and greater accuracy through coordination and consultation with 
tribal communities. By working together we can all ensure that Native students are 
equipped with adequate resources and opportunities to foster positive academic, so- 
cial, and economic outcomes for the future generation of leaders across Indian Coun- 
try. 

Sincerely, 

Melvin Monette, President Lily Eskelsen Garcia, President 
National Indian Education Association National Education 

Association 

Brian Cladoosby, President Carla Mann, President 
National Congress of American Indians National Johnson-O’Malley 

Association 


The National Congress of American Indians — Resolution #ATL-14-039 

title: supporting the utilization of U.S. CENSUS DATA FOR UPDATING THE 
JOHNSON-O’MALLEY STUDENT COUNT 

WHEREAS, we, the members of the National Congress of American Indians of 
the United States, invoking the divine blessing of the Creator upon our efforts and 
purposes, in order to preserve for ourselves and our descendants the inherent sov- 
ereign rights of our Indian nations, rights secured under Indian treaties and agree- 
ments with the United States, and all other rights and benefits to which we are en- 
titled under the laws and Constitution of the United States, to enlighten the public 
toward a better understanding of the Indian people, to preserve Indian cultural val- 
ues, and otherwise promote the health, safety and welfare of the Indian people, do 
hereby establish and submit the following resolution; and 

WHEREAS, the National Congress of American Indians (NCAI) was established 
in 1944 and is the oldest and largest national organization of American Indian and 
Alaska Native tribal governments; and 

WHEREAS, the National Johnson-O’Malley Association (NJOMA) is the elected 
advocate representing students, ages 3 through high school, who are enrolled in or 
eligible for enrollment in Federally-recognized tribes and not attending or served by 
Bureau of Indian Education (BIE) schools, and currently being served from respec- 
tive tribal jurisdiction boundaries and service areas; and 

WHEREAS, NCAI and NJOMA have established a consensus that the academic, 
social and economic well-being of our Indian and Johnson-O’Malley (JOM) students 
are our highest priority; and 

WHEREAS, the JOM funding and the certified student count of 278,000 has been 
frozen at its 1995 level; the current student count of 321,250 was updated by the 
BIE in 2012; however, according to data collected by the U.S. Census Bureau, in 
2010 there were 798,486 American Indian and Alaska Native alone students in the 
age group eligible to receive JOM assistance, and 1,469,722 American Indian and 
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Alaska Native alone or in any combination students, 93 percent of whom attend 
Public Schools, which leaves more than 400,000 students with unmet needs; and 

WHEREAS, without continued and appropriately assumed levels of annual Con- 
gressional funding, JOM programs that foster specialized, culturally sensitive and 
unique educational programs that develop leadership skills of future tribal leaders 
necessary to promote positive academic, social and economic changes in Indian com- 
munities will slowly cease to exist; and 

WHEREAS, the United States Congress is not being annually informed of posi- 
tive impacts and outstanding achievements of the supplement education programs 
provided by JOM funds; nor are sufficient steps being taken to insure the full par- 
ticipation of all eligible Indian students and the public schools they attend. 

NOW THEREFORE BE IT RESOLVED, that NCAI joins NJOMA, the National 
Indian Education Association (NIEA), the United South and Eastern Tribes (USET) 
and the Tribal Education Departments National Association (TEDNA), in support 
of efforts to use U.S. Census data for a student count for the JOM program and 
for funding level determinations; and 

BE IT FURTHER RESOLVED, that NCAI calls for the use of a uniform alloca- 
tion funding formula based on U.S. Census data as it is currently being the most 
accurate projection of the JOM-eligible student population; and work with tribal 
communities to identify their actual count; and 

BE IT FURTHER RESOLVED, that NCAI welcomes the opportunity to work 
with NJOMA, NIEA, USET, TEDNA and other stakeholders in developing and en- 
acting federal policy and regulatory measures the modernize and position the Sup- 
plemental Indian Education Program (known as the Johnson-O’Malley Program) as 
a sustainable program whose future funding levels are adequate for assistance of 
all eligible students to achieve academically so they may become the future leaders 
of tribal nations and promote positive academic, social and economic changes for fu- 
ture generations; and 

BE IT FINALLY RESOLVED, that this resolution shall be the policy of NCAI 
until it is withdrawn or modified by subsequent resolution. 

CERTIFICATION 

The foregoing resolution was adopted by the General Assembly at the 2014 An- 
nual Session of the National Congress of American Indians, held at the Hyatt Re- 
gency Atlanta, October 26-31, 2014 in Atlanta, Georgia, with a quorum present. 


National Indian Education Association (NIEA) — Resolution 2014-19 

title: support utilizing U.S. census data foe updating the JOHNSON O’MALLEY 

student count 

WHEREAS, we, the members of the National Indian Education Association 
(NIEA) of the United States, invoking the divine blessing of the Creator upon our 
efforts and purposes, in order to preserve for ourselves and our descendants the in- 
herent sovereign rights of our Indian nations, rights secured under Indian treaties 
and agreements with the United States, and all other rights and benefits to which 
we are entitled under the laws and Constitution of the United States, to enlighten 
the public toward a better understanding of the Indian people, to preserve Indian 
cultural values, and otherwise promote the health, safety and welfare of the Indian 
people, do hereby establish and submit the following resolution; and 

WHEREAS, the National Indian Education Association was incorporated in 1970 
and advances comprehensive educational opportunities for American Indians, Alas- 
ka Natives, and Native Hawaiians throughout the United States.; and 
WHEREAS, the National Johnson-O’Malley Association (NJOMA) is the elected 
advocate representing students, ages 3 through high school, who are enrolled or eli- 
gible for enrollment in federally-recognized tribes, not attending or served by Bu- 
reau of Indian Education (BIE) schools, and currently being served from respective 
tribal jurisdiction boundaries and service areas; and 
WHEREAS, NIEA and NJOMA have established a consensus that the academic, 
social, and economic well-being of our Native students are our highest priority, re- 
gardless of where they attend school; and 
WHEREAS, according to 25 CFR 273.1, the purpose of the Johnson-O’Malley 
(JOM) program is to meet the specialized and unique educational needs of Indian 
children attending public and some tribal schools through the use of supplemental 
education programs, and 

WHEREAS, the BIE completed an inaccurate and unofficial student count in 
2012 resulting in the continued use of the outdated certified student count of 
278,000 from 1995; and 
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WHEREAS, according to the U.S. Census Bureau, there were 798,486 American 
Indian and Alaska Native students (alone) in the JOM-eligible age group, and 
1,469,722 American Indian and Alaska Native students (alone or in any combina- 
tion) in 2010, forcing more than 400,000 Native students to attend school with 
unmet needs; and Census data is regularly collected, reliable information upon 
which the federal government regularly relies on for many other programs, includ- 
ing tribal; and 

WHEREAS, without continued and accurately assumed levels of annual congres- 
sional funding, JOM programs that foster specialized, culturally-sensitive and 
unique educational programs will decrease in its ability to serve the true number 
of Native students eligible for JOM assistance; and 

WHEREAS, federal agencies continue to forego providing accurate and timely 
JOM student count information to the United States Congress nor are sufficient 
steps being taken to guarantee the full participation of all eligible Native students 
and the public schools in which they attend; 

NOW THEREFORE BE IT RESOLVED, that NIEA joins the NJOMA, the Na- 
tional Congress of American Indians (NCAI), the United South and Eastern Tribes 
(USET), and the Tribal Education Departments National Association (TEDNA) in 
support of efforts to use U.S. census data for a student count for the JOM program 
and for funding level determinations; and 

BE IT FURTHER RESOLVED, that NIEA calls for the use of a uniform alloca- 
tion funding formula based on U.S. census data after it has determined the most 
accurate depiction possible of the JOM-eligible student population; and 

BE IT FURTHER RESOLVED, that NIEA welcomes the opportunity to work 
with NJOMA, NCAI, USET, TEDNA, and other stakeholders in developing and en- 
acting federal policy and regulatory measures to modernize and position the Supple- 
mental Education Program (known as the Johnson-O’Malley program) as a sustain- 
able program whose future funding levels are adequate for assist all eligible stu- 
dents achieve academically so they may become the future leaders of tribal nations 
and promote positive academic, social, and economic changes for future generations; 
and 

BE IT FINALLY RESOLVED, that NIEA recognizes the immediate nature and 
timely need to address this issue and therefore will officially request within two 
weeks immediate action pertaining to this issue within the Department of the Inte- 
rior, the Bureau of Indian Education, and the United States Congress; and 

CERTIFICATION 

I do hereby certify that the following resolution was dully considered and passed 
by the National Indian Education Association on October 18, 2014 at which time 
a quorum of the membership was present. 

Melvin Monette, President 
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The INTER-TRIBAL COUNCIL of the FIVE CIVILIZED TRIBES 

A Resolution Establishing Reform to the NatioiialJolinson-O’Mailey Stntieni 

Count 

Rssolulion No. 16-01 


WHEREAS, the Inter-Tribal Council oftlieFive Civilized Tribes (ITC) is an 

organization lliai unites the Tribal Governments of llie Qierokee, 
Chickasaw, Choclaw. Muscogee (Creek), and Seminole Nations, 
representing over 500,000 Indian people tliroughoul the Uiiited Slates; 
and 

WHEREAS, the National Joliiison-O’Mallcy Association (NJOMA) is tiie elected 
advocate representing tiic nation’s eligible Indian students, ages 3 to 
grade 12, from Federally-recognized tribes, nol attending orsenad by 
Bureau of Indian Education (BIE) schools, and currently being served 
from respective tribal jurisdiction boundaries; and 

WHEREAS, the NJOMA estabiislied consensus that the academic, social and 
cconoinic well-being of our Johnson-O’iMalley (JOM) students are our 
highest priority; and 

WHEREAS, the BIE is required to perform an annual count of eligible students for 
the JOM program; has failed to do so thorough an update and count of 
eligible students since 1995; and lias released the results of their 
misdirected 2012 and 2014 sttident count updates as mandated from the 
FY 2012 Congressional Inlcrior Appropriations Act (H. Rpi. 112-151) 
and the FY 2014 Congressional Interior Appropriations Act (P.L. 113- 
76). 

WHEREAS, Based on 201 0 data from the U.S. Census Bureau, tiiere are 798,877 

enrolled American Indian and Alaska Natives, ages 3-18, who arc 
eligible for JOM services. In addition, u 2012 Senate Indian Affairs 
Committee report accompanying S. 1262 (Sen. Rpt. 113-262), 
indicated lliat 93% of Native students attend public schools. 

WHEREAS, per a request from Congressman Tom Cole (R-OK.), the Census 
Bureau produced census information regarding Native American 
population, ages 3 — 18 years, as well as projections through the year 
2020. Based on that information, we know that there are over 400,000 
JOM-eligible students not being counted and thus not being served. 

NOW THEREFORE BE IT RESOLVED, the Inter-Tribal Council ofllic Five 

Civilized Tribes establislies; 

Based upon review of liie provided census dala, it is the view of Inlcr-Tribal Council 

lhat ihe following policy diatiges be made: 
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[. RefoiTO or terminate the BIE’s student count responsibility; 

ii. Obtain Congressional autborizalion to use U.S. Census Bureau data for 
both funding and grant aibcsition purposes; 

Mi. Task the Bureau of Indian Affairs (BIA) with reconciling the census data 
vdth the tribal enrollment data in establishing an oRicial iOM eligible 
student count; 

iv. AuUiorization of the Johnson-O’Malley Supplemental Indian Education 

Program Modernization Act of2015 to formally codiiVtltcJOM program 
and its operations. 


CERTIFICATION 


The foregoing resolution was adopted by the Imer-Tribal Council of the Five Civilized 
Tribes meeting in Tulsa, OkJnhoma on this Sth day of January, 2016, by a V'ote of 
/?// for jSf against and uhsteniions. 



Gary Bfilton, Chief 
Choctaw Nation of OkJahoma 



Leonard M. Harjlf^ 

Seminole Nation of Oklahoma 



Bill Anoatubby, Governor 
llie Cliickasaw Nation 


The Chairman. Thank you for your testimony. We will start with 
rounds of questioning. I would like to start with Senator Daines. 

Senator Daines. Thank you, Mr. Chairman. As I mentioned ear- 
lier, the Johnson-O’Malley program benefits thousands of tribal 
students across the state of Montana. It is critical that the depart- 
ment of Interior gather updated information to ensure that all eli- 
gible Native American students have the tools that they need to 
learn. 

Mr. Black, do you know approximately how many tribal students 
are estimated to qualify for the Johnson-O’Malley program who 
aren’t currently being covered? 

Mr. Black. I don’t have that information, sir. 

Senator Daines. I understand that March of last year. Interior 
stated that they would consult with tribes who had existing John- 
son-O’Malley programs and other educational organizations about 
the methodology that was being used to allocate JOM funding 
based on the 2014 student count. I understand these consultations 
happened in 2015. What were the results of those consultations? 

Mr. Black. We did approximately seven consultations around 
the Country over the last year, in 2015. The results of that I don’t 
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have with me right now, but I would be happy to get back to you 
on that. 

Senator Daines. Would the Department of Interior publish, pub- 
licly, the results of those conversations? 

Mr. Black. If they were official tribal consultations, they would 
be public record. We record all of that information from the con- 
sultation sessions. 

Senator Daines. And has the Department of Interior begun using 
the 2014 data as a basis to allocate the JOM funding? 

Mr. Black. Right now, due to a number of factors, there are still 
spirals, we didn’t get all of the JOM contractors that reported. So 
right now, there are some challenges as to how we would be able 
to use that data in applying it toward some type of a formula. 

Senator Daines. So the answer is no, and that is because we 
don’t have all the data yet? 

Mr. Black. Yes, I don’t believe we have all the data. As I stated, 
we had 391 of the JOM contractors respond and provide date, of 
approximately 556 total contractors. So we are short probably 
about 30 percent or so of our total contractors. 

Senator Daines. So that gap, I did the quick math here, it is 
about 72 percent of the contractors, there are 28 percent you have 
not received the data from. 

Mr. Black. Just to clarify, in 2012, we had more respond to that. 
But then in 2014, some of them may not have re-responded again. 
So some of those numbers, we would have to take a look at to- 
gether. 

Senator Daines. So does BIA have or is BIA developing a strat- 
egy to collect sufficient data to get responses from more than 72 
percent of the participating entities? 

Mr. Black. Yes. They are currently looking at the process that 
we used previously in 2012 and 2014, and looking for ways we can 
improve the response rate. The JOM is a voluntary program, so we 
don’t have a mandatory tool that we can use to require reporting 
at this point in time. 

Senator Daines. If we told the contractor, you don’t get funding 
unless you respond, would that help? 

Mr. Black. I am sure it probably would. We do not have that 
ability right now. 

Senator Daines. Why not add some teeth? What can we do to put 
some teeth in this to ensure we get the data? This is the problem, 
we have heard a lot of Senators talk about this gap, where there 
are students being denied these resources because we are not get- 
ting accurate data. 

Mr. Black. I think that would be something we would be happy 
to work with the Committee on and then get you background infor- 
mation as far as ideas of how we can improve that reporting. 

Senator Daines. There is an old saying in business: you get what 
you inspect, not what you expect. And to put some teeth in this, 
some accountability, I know darned well if you said, you don’t get 
any funding unless you respond to the survey with accurate data, 
I bet you that would fix the problem in about 24 hours. 

Mr. Black. You are probably right. 

Senator Daines. Just a suggestion. Are you aware the Appropria- 
tions conference repots have since 2012 directed the BIE in coordi- 
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nation with the Department of Education to count the number of 
students eligible for the Johnson-O’Malley program and rec- 
ommend a methodology to distribute funds in the future? 

Mr. Black. Yes, that is my understanding. That is what resulted 
in the 2012 and 2014 counts. 

Senator Daines. And that by failing to do so, BIE is not compli- 
ant with these directives? 

Mr. Black. I understand that we did conduct the 2012 and 2014 
counts and conducted the consultations. 

Senator Daines. Yes, but the data, we all know, is insufficient. 
A 72 percent score is barely a C. We are talking about 157 contrac- 
tors here that just didn’t respond, which represents thousands and 
thousands of students. So the last question is, is there currently an 
estimated time line for the Department to conduct an updated, ac- 
curate student count? 

Mr. Black. That I would have to get back to you on. Senator. 

Senator Daines. I don’t sense urgency in correcting this. What 
do we have to do to get this problem fixed quickly? 

Mr. Black. I think working together with the Committee on this 
bill and other things or in different ways. And it is definitely, it is 
not that there isn’t a concern there to address this. Our Bureau of 
Indian Education staff is working very hard to try and address a 
number of these issues out there. There are some challenges in col- 
lecting data. As I said, it is a voluntary program. There are a num- 
ber of things we need to work on. 

Senator Daines. I know this Committee would be more than 
happy, what do we need to break that barrier down? That is what 
this legislation is for, to try and correct this gap that is happening. 
We have students who aren’t getting the resources they should be 
getting because we have inaccurate data. 

Mr. Black. Right. 

Senator Daines. Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Daines. Senator Heitkamp? 

Senator Heitkamp. Thank you, Mr. Chairman. Eirst, let me ex- 
press my gratitude. Chairman Trudell, for your service to our 
Country. I conduct, every year, a Native American Veterans Sum- 
mit, and hear some of those same concerns that you expressed 
today. It is almost tragic that not only do you have a treaty right 
but also a right that was earned in service to this Country and you 
have people begging for services. 

So my great apologies for that. I know how critically important 
making sure that our veterans are taken care of is, not only to all 
of us, but certainly to the Native American population in my State. 
So thank you for your testimony. 

I want to turn to the Johnson-O’Malley student count. Mr. Black, 
I will tell you that Senator Lankford’s comments and then building 
on that. Senator Daines’ comments, and really building on kind of 
an intent of this bill, is to try and figure out how many people are 
out there, especially children. And I want to make this point, ev- 
erybody is talking about cultural services. In North Dakota, these 
funds are used to buy pens and paper. Eoundational kinds of input 
for children whose families couldn’t otherwise afford it. 

If we are truly going to do what we need to do in Indian edu- 
cation or in Indian health care, we need to have data. We need to 
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know how many people are out there, what kinds of services they 
need, where we are failing in providing services and how we can 
improve programs by eliminating fraud, waste and abuse and du- 
plication. Streamlining what we need to do but then making sure 
that we know where we are falling short. We can’t do that if we 
are cavalier about counts. And I know that you know this. And I 
do appreciate your testimony supporting the bill with some modi- 
fications. 

But it speaks to a broader issue here, which is that, as I have 
said in the past, way too often we silo Indian programs, whether 
it is Indian education, Indian health care, Indian housing. To that 
one child who is in school, they don’t think about, oh, well, that is 
what BIE is doing for me and this is what Indian Health is doing 
for me and this is what NAHASDA is supposed to be doing for me. 
They think about their condition today. 

This count is important not only for the Johnson-O’Malley pro- 
gram, but it is important to understand where these children are 
falling through the gaps. Because we know that Native children, 
just from what we know, are probably the most challenged ethnic 
group in the Country in terms of their services. 

So I want to thank you for your testimony, but I also want to 
impress upon you the need to have, I think, a broader commitment 
to responding to concerns, especially those of us on this Committee 
who want to help, who want to better understand what are the 
metrics. 

Obviously, getting back to this contractor concern, because it 
seems to me that your evaluation of your power may come from 
this program being so-called voluntary. But obviously, sending out 
something more than, here is the website, fill in the gaps, might 
be helpful, even if it is voluntary. So what have you done beyond 
saying, oh, the spreadsheet is up, fill in the gaps, what have you 
done beyond that to encourage contractors to comply? 

Mr. Black. I think the Bureau of Indian Education made a fairly 
broad sweep of letting everybody know that we were doing these 
counts and the value of it through Eederal Register notices. Dear 
Tribal Leader letters, reaching out to the National Indian edu- 
cation Association and other large national organizations serving 
Indian students, to try and get the word out that we were trying 
to collect all this data to get updated information. 

Now, I think some of the things that we have come up with as 
far as what might have happened and what has affected our rate 
is, some tribes and other organizations felt that they had their 
1996 count in and that was good enough, that the 2012 count could 
potentially cost them funding if their student counts have gone 
down. So I think there may have been some hesitancy to respond 
based on some of those factors. I think we really need to work with 
everybody. 

I know the Indian Education folks are working really hard to 
evaluate what happened and how we can improve on this, and 
what we can do to try and get better counts moving into the future. 

Senator Heitkamp. I have additional questions, but I will reserve 
them for the second round. 

The Chairman. Thank you. Senator Heitkamp. Senator Tester? 
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Senator Tester. I am just going to follow up on where Senator 
Heitkamp was. I am assuming that you are going to try to do this 
student count again in 2016, is that correct? 

Mr. Black. That I don’t know. I will have to get back to you on 
that, Senator. I am not sure where they are. 

Senator Tester. So let’s assume you are. What would you do dif- 
ferently than the last two counts, if in fact you have folk who don’t 
want to report because they are afraid their numbers are going to 
go down? If we are going to get accurate numbers, which I think 
is critically important, and I applaud the sponsors of this legisla- 
tion for doing that, what are you going to do differently to get the 
info? 

Mr. Black. I think it would be working really closely with all the 
different groups that are out there. There again, even a larger ef- 
fort to get the word out that this is critical to the JOM program 
to ensure we are providing services to all the eligible students. 

Senator Tester. And the numbers are good, but what is the im- 
pact of getting the numbers correct if the funding stays the same? 

Mr. Black. The impact would be basically that you would get 
less dollars per student. 

Senator Tester. Right. Okay. Your testimony, Mr. Black, your 
testimony stated that Department undertook various forms of trib- 
al consultation during the last two count update attempts. The tes- 
timony of Ms. Mann says that the outreach was very limited to one 
letter and one last-minute online announcement posted right before 
the due date. 

I have two questions. Number one is, is here testimony correct? 
And if it is, is that the way we do consultation? 

Mr. Black. No, my understanding is these were in-person con- 
sultations, the seven that we did. There might have been a couple 
of telephonic consultations in there. I would have to get back to you 
on the exact. 

Senator Tester. Okay. There are over 100 Johnson-O’Malley pro- 
grams out there? 

Mr. Black. My understanding is we have approximately 556 
JOM contractors. 

Senator Tester. And we did how many consultations? 

Mr. Black. Seven. 

Senator Tester. Is that the kind of ratio we use? That is not 
much percentage-wise. 

Mr. Black. Generally, when we do consultations, sir, we try and 
ensure that we reach out to all the affected areas, there may be 
100 contractors within a three-State region. I am just throwing 
numbers out. 

Senator Tester. Yes. So the seven consultations you did were in 
different regions of the Country? 

Mr. Black. Yes, I would have to get you the exact locations, sir. 

Senator Tester. You got a head nod behind you, so I am assum- 
ing that is correct. 

Mr. Black. Yes. They might have been combined with other con- 
sultations is what he is telling me, yes. 

Senator Tester. All right. Last hearing, you testified that all 
BIA schools would be inspected this year. Can you give me a time 
line on those inspections? 
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Mr. Black. Yes, sir. We have a goal to complete all the inspec- 
tions by August 31st. I got a report here just last week, we are ap- 
proximately a little over 50 percent of all of our educational and 
detention facilities have been inspected to date. We are on target 
to reach August 31st to have them all inspected. 

Senator Tester. Any of them in Montana that have been in- 
spected? You have three of them. 

Mr. Black. I don’t have the numbers and the exact date in front 
of me. I think at least one of them has so far. I might have to 
verify that. 

Senator Tester. All right. I would love to know that. 

At one of the last legislative hearings, the Department indicated 
they were looking to develop a comprehensive long-term construc- 
tion plan to eliminate the backlog in BIE schools. 

Mr. Black. Could you repeat that question, sir. I’m sorry? 

Senator Tester. At one of the last legislative hearings, the De- 
partment indicated they were working to develop a comprehensive, 
long-term plan to completely resolve the BIE backlog in construc- 
tion of schools. Where are you guys at? 

Mr. Black. That I will have to get back to you on, sir. 

Senator Tester. Okay. Mr. Trudell, currently JOM student eligi- 
bility is defined in regulation based on tribal membership or a min- 
imum blood quantum. It appears the bill changes that definition. 
How do the Santee Sioux contracts define and estimate the eligible 
student count? 

Mr. Trudell. Our tribe contracts for Niobrara school district, 
Santee school district and Sioux City school district. And we have 
to, we count for, by tribal enrollment, regardless of what tribe they 
are enrolled in. Because at Sioux City there is a number of tribes 
and tribal affiliation. So we basically go off their tribal records. 

Senator Tester. Okay, so it is based on tribal membership rath- 
er than blood quantum? 

Mr. Trudell. Yes. 

Senator Tester. Do you know what the blood quantum is re- 
quired for tribal membership? 

Mr. Trudell. Not in all tribes, no. I know that our tribe at one 
time amended our constitution, there was no blood quantum as 
long as a parent was a member of the tribe at the time of your 
birth and you were born while that parent was residing on the res- 
ervation. I know that a lot of the tribes are basically not blood 
quantum per se. They are more historical, I guess, in essence to 
that, I don’t know if you are kind of following me. I realize a lot 
of the tribes in Oklahoma are not blood quantum tribes. 

Senator Tester. So how do you feel about using blood quantum 
as a criteria? 

Mr. Trudell. Well, if you want to know your pedigree, it is pret- 
ty nice, I guess. But is it mandatory, you are either an Indian or 
you are not an Indian, I guess. I am married to a Yankton Sioux 
and I am a Santee Sioux. 

Senator Tester. That is a tough combo. 

Mr. Trudell. That is a really bad combo. 

[Laughter.] 

Senator Tester. Let me go to you, Carla, for a second. Let me 
preface this a little bit. The House companion bill, 2842, doesn’t 
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make any changes to the definition of eligible Indian student. The 
Senate version does. What we learned during ESEA reauthoriza- 
tion last year was just how controversial funding formula changes 
can be. ^^at does National JOM think about changing the eligi- 
bility definition as is in this bill? 

Ms. Mann. Thank you, Senator. The National Johnson-O’Malley 
Association is not seeking any change in the Federal regulations 
regarding the eligibility requirements. 

Senator Tester. Okay. So you want it left the way it is from an 
eligibility standpoint? 

Ms. Mann. Okay. Why do you think the updates 2012 and 2014 
didn’t work? 

Ms. Mann. I think it was, at the times that they sent out the 
notifications, I think were both bad times of the year. The first no- 
tification for 2012 came out in the Federal Register. It came out 
the end of May, I think it was. The majority of the school districts 
are starting to shut down, especially in ranching country. They 
shut down early, usually before Memorial Day. 

The second time that they did the, and the one other thing I 
want to point out, too, a lot of people don’t read the Federal Reg- 
ister or get the updates from the Federal Register. 

Senator Tester. Right. 

Ms. Mann. In 2014, we inquired as National Johnson-O’Malley 
what the plan was for the student count for that year. That was 
in July. They gave us a letter that was set to be sent out to all 
Dear Tribal Leaders. That was sent out in the middle of July. 

On their website, there was no indication of where you go to be 
able to fill out your members. It was difficult to find. I think that 
has really contributed to the problems in getting those numbers. 

Senator Tester. So if you were doing it, what is the best time 
of year to do this? 

Ms. Mann. I would do it during the school year. Traditionally, 
the Johnson-O’Malley student count was done the first full week of 
October. By that time, it has kind of settled down as far as enroll- 
ment. 

Senator Tester. What do you mean by traditionally? I am sorry 
I am taking so much time, Mr. Chairman. 

Ms. Mann. When we did our student counts from before, prior 
to 1994, we did them the first full week of October. 

Senator Tester. Okay, so can I ask you, Mr. Black, because what 
she says makes perfect sense to me, being a former educator. End 
of school is the end of school, people are out the door. Why wasn’t 
it done in the fall? Why wasn’t it changed? 

Mr. Black. I don’t have an answer for you. Senator. I am sorry. 
I will have to check with the education folks and find out a little 
bit more on that. I would be happy to get back to you. 

Senator Tester. So that brings me to my last question, and it 
is for you, Ms. Mann. Has the Department utilized resources like 
your organization. National JOM Association, NCAI, or any of the 
national Indian education groups, any of those folks? Do you be- 
lieve they have utilized those resources adequately or at all? 

Ms. Mann. The Bureau? 

Senator Tester. Yes. 
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Ms. Mann. They ask them, they notified NIEA. I am not sure if 
they notified NCAI and some of the other groups that support the 
JOM program. 

Senator Tester. We will go to the horse’s mouth. Did you? 

Mr. Black. Somewhere I have a list of the different groups that 
we have reached out to. I know NIEA was one of them. 

Senator Tester. Okay. 

Mr. Black. I will get you a list. 

Senator Tester. I think it is critically important to utilize those, 
I will just tell you from my perspective, they can do a lot of legwork 
for you. That is part of their joh, too, as far as why they were set 
up to help with communication. 

Thank you for holding this hearing, Mr. Chairman, and I want 
to thank you all for your testimony. 

The Chairman. Thank you. Senator Tester. 

Ms. Mann, just a little follow-up. With all this discussion about 
the consultations, could you kind of clarify some of those things for 
us, what your experience has been, any thoughts you might have? 

Ms. Mann. To be honest, the consultation process is, it is a proc- 
ess where they come out, they ask questions and then we are able 
to give responses. Personally, I don’t like consultation, because if 
they would have listened to the members during the first consulta- 
tion in 1994, had they listened to Indian Country, then JOM 
wouldn’t have changed, it wouldn’t have had the student count 
freeze. 

So I believe that there are times when consultation may work. 
But I believe for the majority of the time, the mind is usually made 
up of how they were going to proceed, and then they proceed. That 
is mostly my personal opinion. As far as National JOM, we make 
sure that we have members that testify in the different areas of the 
Nation to be able to be there at the consultations. 

The Chairman. Thank you. 

I want to go to you, Mr. Black. The 2014 student count that was 
submitted to the Bureau of Indian Education by the tribes, tribal 
organizations, public schools. State education forums, identified 
341,126 Indian students that student counts were mandated by 
Congress. The BIE never quite makes the accounting official. So I 
understand that outstanding contracts did not submit the numbers. 

But why was the student count never really verified and made 
official by the Bureau? Is there a reason for that? 

Mr. Black. I would have to go back to exactly as to why. I think 
it relates to a lot of the issues I have identified already as not hav- 
ing, ensuring that we have all of the contractors submitted and all 
of the student data. It is kind of hard to verify and ensure that we 
are capturing the whole environment. 

The Chairman. Mr. Trudell, in your written testimony you talk 
about the burdensome process of completing a financial assessment 
before being seen at the VA, the co-pays that cause an undue fi- 
nancial burden, all the things that you went through. 

One of the hardships you mentioned is travel, and the length of 
time it takes a veteran to travel to the nearest VA hospital. How 
far does a Santee Sioux veteran have to travel in order to be seen 
at a VA facility? I know the distances are great in Wyoming as well 
as where you are in South Dakota. 



46 


Mr. Trudell. The closest CBOC in Nebraska is, I believe, 
O’Neill, Nebraska, which is approximately 60 some miles from 
home. The best one in Nebraska close to us is in Norfolk, which 
is 77 miles. And then either to Lincoln or Omaha for major serv- 
ices. We also have the option of going to Wagner, South Dakota, 
which is I think 50 some miles, 53 miles, 55 miles, something of 
that nature, or to Sioux Falls, South Dakota, which is 125 miles. 
Omaha is 100 and - well, actually from my driveway to the VA hos- 
pital is 200 miles. 

The Chairman. Ms. Mann, in your written testimony you men- 
tioned that the Johnson-O’Malley program is the one remaining 
Federal program that puts the program under strict control of a 
local Indian education committee, correct? 

Ms. Mann. Correct. 

The Chairman. Can you explain the benefits of a local Indian 
education committee or local education committees and the involve- 
ment in tribal communities compared to a program that is run out 
of Washington, D.C.? 

Ms. Mann. By having, actually due to Federal regulation, the 
parent committee is the one to plan, implement and evaluate the 
program. As we said, it is the only program that has those Federal 
regulations. The parent committees can decide exactly where they 
want their money to go for their students. 

We have across the Nation a number of different programs. It 
can be like school supplies, like Senator Heitkamp said, it can be 
school supplies, it can be pay-to-play fees, lab fees, it could be Na- 
tive language programs, it could be culture programs, programs to 
increase attendance. It could be any number of things. That is one 
thing that the parents are able to decide. They can decide where 
they want that money to go for their school district. No other pro- 
gram allows that and allows the parent committee to decide such 
an important program. 

The Chairman. I was in Bethel, Alaska, a little earlier, a number 
of Senators including members of this Committee, Senator Mur- 
kowski. Senator Cantwell and others. We visited a school in a place 
called Oscarville, which is down from Bethel. I took a picture on 
a wall, there was one piece of brown paper towel that you would 
use to wipe your hands, and it was scotch taped on the wall. On 
it somebody had written, remember to use this much paper towel, 
and a dollar sign. The money that you save is spent on student ac- 
tivities, exclamation point, exclamation point. I keep that with me 
as a reminder that every dollar counts in those communities. So 
you are making local decisions, as you just talked about. I think 
sometimes Washington loses sight of how folks really at the local 
level are trying to make every penny count and every penny mat- 
ters to them. What they don’t spend on paper towels, they can use 
for other activities. 

Senator Heitkamp made comments about school supplies and 
other things. This is real, it is serious, it is vital to education. I 
don’t know if you have additional thoughts on that. 

Ms. Mann. I agree with everything that you say. With a lot of 
States having budget cuts and not being able to provide some of 
the resources that they ordinarily have for their students, it has 
been really critical. That is where JOM, as long as they are not 
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supplementing a program in a school district and they can sup- 
plant a program, it is very important for them to he able to help 
with their students’ education. The parents are the ones that know 
best what they want for their kids. I know all parents want the 
very best for their kids. But I think that with the Federal regula- 
tions that are currently in place, with that ability for them to make 
those decisions, it is really important. By having it in the school 
district, it can help the school in a number of things, like after- 
school tutoring, something that the school wouldn’t be able to pro- 
vide otherwise with budget cuts. 

The Chairman. Thank you. Senator Heitkamp, a second round? 
Additional questions? 

Senator Heitkamp. Thank you, Mr. Chairman. I just want to fol- 
low up a little bit on definitional issues, which have been raised 
here, and just make sure that we are all on the same page. And 
if we are not, if we have better ideas on how we can do this, that 
we in fact have a conversation. Because this is going to increas- 
ingly become a very difficult issue. It is difficult today. But identi- 
fying someone as a Native child is going to become increasingly dif- 
ficult. As the chairman pointed out, every tribe does it differently. 

I know that Mr. Black, you expressed concern about the bill’s 
definition of eligible student, because we used a definition that 
hasn’t been used before, and it was a change from the House bill. 
We included after local Johnson-O’Malley contractors who men- 
tioned that under current regulations, the contractors provide re- 
sources and services to children who are descendants in the first 
or second degree of tribal members. I don’t think there is any in- 
tention today to try and not count those students. 

Do you think that utilizing the House bill definition from the reg- 
ulations excludes the children that are already included under JM, 
as you read this bill? 

Mr. Black. It is my understanding that that possibility might be 
there, that we would be excluding some children. I will get you a 
more specific answer, though. 

Senator Heitkamp. Yes. I think it is important, just because we 
aren’t going to solve this issue here. I think it is important that 
we have ongoing discussions and dialogue, because as we work 
through this particular issue, we could be setting down a milestone 
that we don’t want to set down, or be creating yet another defini- 
tion that would be used in yet another program. But it does dem- 
onstrate some of the complexities of what we are probably going to 
go through on the census in terms of getting folks identified, and 
certainly what we go through working with children. 

Ms. Mann, if you have any comment about that, I would appre- 
ciate hearing it now. 

Ms. Mann. As I said before, we are not seeking any changes in 
the Federal regulations regarding eligibility. It was a discussion of 
our board that each tribe, through their sovereignty, decides who 
they want as a member of their tribe. If there is a blood degree 
quantum or not a blood degree quantum, that is their decision. We 
didn’t want to go against a decision that could affect certain tribes. 

So I think that we would like to make sure that we continue to 
use the Federal regulations at this point, because of the sov- 
ereignty of the individual tribes. 
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Senator Heitkamp. In the school district, especially when we are 
dealing with a Bismarck school district or a Fargo school district, 
that it doesn’t have those, doesn’t understand those nuances, I 
think it becomes very difficult for contractors to know that this stu- 
dent is Ojibwe, that is a different rule than if they are Mandan, 
Hidatsa and Ankara. So those is a complicated issue, but one that 
is only going to get more complicated as time goes on and as we 
see more and more people migrating on and off the reservations 
and on and off Indian Country. 

We will continue to work through this issue and try not to dis- 
turb a whole lot of other stuff in the process while we are looking 
at getting a count. 

The Chairman. Thank you. Senator Heitkamp. Senator Daines? 

Senator Daines. Thank you, Mr. Chairman. I want to shift gears 
and talk a little bit about health care for Native American vet- 
erans. In my home State of Montana, we have one of the highest 
per capita veteran populations in the United States. Tribal mem- 
bers enroll in the military at a higher rate than any other minority. 
We have seen it in Montana, we see it across the Country, that in- 
dividuals serve as true examples of bravery, of service, of patriot- 
ism, there is a reason they are called warriors. 

Unfortunately, when it comes to receiving quality, timely health 
care from Federal agencies, tribal veterans are some of the most 
disenfranchised, especially those who live in rural communities. I 
applaud the work of Senators Thune and Rounds in the Tribal Vet- 
erans Health Care Enhancement Act, which will improve coordina- 
tion of care between Indian Health Service and the VA, as well as 
streamline care for tribal veterans. 

Chairman Trudell, I would like first to thank you for your service 
to our Country. Can you describe some of the challenges you per- 
sonally have faced in receiving health care as a tribal veteran? 

Mr. Trudell. My greatest was with VA, because I didn’t have 
a sick call record to speak of, other than shots and stuff. So it was 
real hard for me to break into VA, even though I served in Viet- 
nam, and Agent Orange almost automatically qualifies you for, 
well, it does automatically qualify you for VA services. 

But I didn’t get a rating until, tendonitis, I have had tendonitis. 
I was rated about 10 percent hearing loss. Then I had some EKGs 
that showed I had had a heart attack over a period of time, a num- 
ber of them. And couldn’t get a rating on my heart, even though 
ischemic heart is a by-product of Agent Orange. I actually ended 
up having a heart attack in the VA, and that is the only reason 
I got rated, I think. 

So that is my experience. Other people have experienced, there 
are other veterans that are experiencing that. I know the difficulty 
with both, not only the co-pay that Indian Health Service wasn’t 
paying, but also for VA to serve those Vietnam veterans. I can only 
speak for the Vietnam veterans, because that is who I mostly deal 
with. 

But if they do not recognize that in our situations, there were no 
medical people around. If Grandma couldn’t fix it, it didn’t get 
fixed. You didn’t worry about going to a doctor, you didn’t have the 
money to do that, so you didn’t, you just kind of grew up not de- 
pending on medical. Even when you get in the Army and it was 
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available, if it wasn’t killing you, there was no sense in going to 
see a doctor. 

Therefore, I don’t think I am a unique person, I think that is 
pretty common among Indian veterans, that they didn’t go to sick 
call. So we don’t have a medical record to back up a lot of the 
things that we are saying. With post-traumatic stress, Indian 
Health Service is not, I don’t even think VA is really capable of 
handling all the post-traumatic stress that the veterans are en- 
countering. Some of it, I hid mine very well for 40 years. Then all 
of a sudden, it hits you. 

Senator Daines. You had shared a story with my office about a 
Native American veteran and the challenges he faced coordinating 
a heart valve insertion. 

Mr. Trudell. That is Dave Williams. 

Senator Daines. Between the IHS and the VA. Would you mind 
sharing that with us? 

Mr. Trudell. His name is Dave Williams. I got that confirmed 
yesterday. I had forgotten his name, and I was talking to the office 
yesterday. So I did call back and confirm that. VA did end up pay- 
ing for that. But there was an argument going on between VA and 
Indian Health Service as to who would pay for his valve replace- 
ment. Happened to be in Flandreau, where he lived, with another 
veteran from Flandreau, and his wife, Dave Williams’ wife, called 
us. She asked us if she could visit with us. She was crying because 
her husband was going to die. 

So he came over, and she was just all shook up, because if he 
didn’t get that operation immediately, he would die. The children, 
grandchildren would have no source of parental care or 
grandparental care. We advised them just to go and if it became 
a problem, then Flandreau Santees and the Santee Sioux Nation 
of Nebraska, we’re the same, they just happened to divide some 
time back in the past, but we would join together and we would 
take up his cause and see if we couldn’t get it resolved if it wasn’t 
paid. 

But I understand that VA did pay for it, Indian Health Service 
continued to refuse to pay for it all the way to the very end. 

Senator Daines. Thank you. Chairman Trudell, and thanks for 
your advocacy for your people. How these costs are covered 
shouldn’t be a question for these heroes any more, is the bottom 
line. 

I look forward to seeing the Tribal Veterans Health Care En- 
hancement Act move through the legislative process. Thank you. 

The Chairman. Thank you. Senator Daines. 

Thank you to each and every one of you for being here today. I 
see no more questions. Members may submit written questions for 
the record. I hope that you will be able to respond to them. The 
hearing record will remain open for the next two weeks. I want to 
thank all the witnesses for being here today and for your testi- 
mony. Thank you. 

This hearing is adjourned. 

[Whereupon, at 3:48 p.m., the hearing was adjourned.] 




APPENDIX 


Prepared Statement of the Southcentral Foundation (SCF) 

Thank you for the opportunity to submit testimony on behalf of the Southcentral 
Foundation (SCF) and the 150,000 Native American people we serve. SCF is a tribal 
organization that compacts with the Secretary of Health and Human Services under 
Title V of the Indian Self-Determination Act (ISDA) to provide primary care services 
to Alaska Native patients within the Anchorage area and throughout the region. 
SCF acts pursuant to tribal authority granted by Cook Inlet Region, Inc., an Alaska 
Native regional corporation designated by Congress as an Indian Tribe for con- 
tracting purposes under the ISDA. 

For more than 25 years, SCF has carried out Indian Health Service (IHS) pro- 
grams under ISDA agreements. SCF provides medical, dental, optometry, behavioral 
health, and substance abuse treatment services to over 52,000 Alaska Native and 
American Indian beneficiaries living within the Municipality of Anchorage, the 
Matanuska-Susitna Borough to the north, and nearby villages. SCF also provides 
services to an additional 13,000 residents of 55 Alaska villages covering an area ex- 
ceeding 100,000 square miles. Finally, SCF provides statewide tertiary OB/GYN and 
pediatric services for approximately 150,000 Alaska Native people. To do all this, 
SCF employs 2,000 people. 

S. 2417 proposes to amend the Indian Health Care Improvement Act to allow the 
Indian Health Service to cover the cost of a copa 3 mient of an Alaska Native or Amer- 
ican Indian veteran receiving medical care or services from the Department of Vet- 
erans Affairs through the IHS purchased and referred care (PRC) program. Al- 
though both federal agencies provide health care services to certain qualified indi- 
viduals, the VA differs from IHS in that some services require a co-payment by the 
eligible veteran. The IHS does not require a co-payment for services provided at IHS 
or IHS funded facilities, nor does it require a co-pa 3 mient for purchased or referred 
care (PRC) services provided. This bill attempts to address an issue that can arise 
in instances where IHS cannot provide a service or treatment and the VA or a VA 
provider is able to provide that service or treatment, and the Alaska Native or 
American Indian veteran ends up with the responsibility of the co-pay. If the Alaska 
Native or American Indian veteran had been able to access the service or treatment 
through the IHS in the first instance, he or she would not have been required to 
pay that co-pay. 

In considering this bill, SCF would like the Committee to be aware of the unique 
nature of the interactions between SCF and the VA in providing for the healthcare 
needs of veterans in our service area. Because the VA has not been able to suffi- 
ciently provide healthcare services to veterans in rural areas like Alaska, many vet- 
erans’ healthcare needs are severely underserved. SCF serves over 1,000 non-Native 
veterans in the Matanuska-Susitna Valley, through a reimbursement MOU with the 
VA. Since 2012 when SCF entered this MOU, we have been able to make great 
strides in addressing this gap in healthcare delivery. In addition, we firmly be- 
lieve — and our patients would affirm, we think — that the quality of our healthcare 
delivery greatly exceeds that of the VA in our region. We have been extremely suc- 
cessful in growing our system and diversifying our array of available health treat- 
ment so that we are able to provide most of the specialty medical needs of our cli- 
ents. Conversely, the purpose of the IHS purchased and referred care line item is 
to pay for specialty services or treatment that are not available through IHS facili- 
ties or tribally contracted IHS facilities. Therefore, we do not believe that SCF 
would utilize our PRC program to pay for the co-payments authorized by this pro- 
posed bill: the veterans in our area have access to more comprehensive and higher 
quality services with shorter wait times by receiving services at SCF facilities rather 
than through the VA. 

Although we recognize that the situation in many areas of the country may make 
it appropriate for IHS to pay for VA services, and for IHS to cover the resulting 
co-pays for Indian and Alaska Native veterans in those cases, it is important for 
the Committee to ensure that this bill would not require SCF to use our limited 
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PRC allocation to pay for services at VA facilities rather than our own. Also, we 
think that there should be a greater focus on building a stronger tribal health care 
delivery system for all Alaska Native and American Indian people. While this bill 
would help the VA system, it would not greatly help the tribal health care delivery 
system for Alaska Native and American Indian people. 


Prepared Statement of United South and Eastern Tribes, Inc. 

The United South and Eastern Tribes Sovereignty Protection Eund (USET SPE) 
is pleased to provide the Senate Committee on Indian Affairs (SCIA) with the fol- 
lowing testimony for the record of its May 11th legislative hearing on S. 2417 and 
S. 2842. This testimony concerns S. 2417, the Tribal Veterans Health Care Enhance- 
ment Act, only. USET SPE fully supports the goal of S. 2417, which is to ensure 
that American Indian and Alaska Native (AI/AN) veterans receive the care to which 
they are entitled without incurring debt. However, in light of the federal govern- 
ment’s unique trust responsibility to APAN people, including veterans, this should 
be accomplished via the elimination of cost-sharing for AI/AN served at VA facili- 
ties. 

USET SPE is a non-profit, inter-tribal organization representing 26 federally rec- 
ognized Tribal Nations from Texas across to Florida and up to Maine. ^ Both individ- 
ually, as well as collectively through USET SPE, our member Tribal Nations work 
to improve health care services for American Indians. Our member Tribal Nations 
operate in the Nashville Area of the Indian Health Service (IHS), which contains 
36 IHS and Tribal health care facilities. Our citizens receive health care services 
both directly at IHS facilities, as well as in Tribally-Operated facilities operated 
under contracts with IHS pursuant to the Indian Self-Determination and Education 
Assistance Act (ISDEAA), P.L. 93-638. 

USET SPE recognizes that S. 2417 seeks to address the harmful financial impacts 
of unpaid VA balances accrued by AI/AN Veterans who have been referred to the 
Department of Veterans Affairs (VA) health system by Indian health clinics. Wheth- 
er delivered through the IHS or the VA, AI/AN veterans have pre-paid for this care, 
both through the cession of Tribal homelands and the defense of our nation. With 
some AI/AN veterans facing collection over balances, we agree that there is a critical 
need to ensure that our AI/AN veterans do not incur debt as a result of accessing 
care at the VA. 

AI/AN veterans, who may suffer from chronic conditions or injuries sustained as 
a result of their service, often require more specialized care than what underfunded 
Indian Health clinics are able to provide and are referred to a VA facilities. Addi- 
tionally, a VA facility may be an APAN veteran’s provider of choice. Regardless, VA 
is a vital access point for APAN veterans, who continue to serve in the military at 
higher rates per capita than any other group in this nation. It is an enormous dis- 
service to them to require out-of-pocket payments simply because they receive care 
outside the IHS. However, IHS and Tribally-operated health clinics, which Congress 
funds at only 60 percent of demonstrated financial need, should not be compelled 
to pay the VA for the cost of services delivered to APAN veterans. While we are 
aware that this legislation seeks to correct a situation that occurred the Great 
Plains Region of the IHS, we are concerned that it would apply to all IHS Areas. 

In 2014, IHS’ average expenditure per patient was just $3,107 compared to $7,036 
at the VA. Cost shifting from VA to IHS is not an efficient use of federal resources 
and could exaggerate this deep disparity, negatively impacting the delivery care 
within the Indian Health System. Eurther, the federal government’s trust responsi- 
bility to AI/AN does not end with the IHS. While we note that the bill contains pro- 
visions seeking to ensure that services to all IHS beneficiaries are not diminished 
under this new authority, USET SPE contends that the Indian Health System and 
APAN veterans are best served through a waiver of cost-sharing entirely. 


1 USET SPF member Tribal Nations include: Alabama-Coushatta Tribe of Texas (TX), Aroos- 
took Band of Micmac Indians (ME), Catawba Indian Nation (SC), Cayuga Nation (NY), 
Chitimacha Tribe of Louisiana (LA), Coushatta Tribe of Louisiana (LA), Eastern Band of Cher- 
okee Indians (NC), Houlton Band of Maliseet Indians (ME), Jena Band of Choctaw Indians (LA), 
Mashantucket Pequot Indian Tribe (CT), Mashpee Wampanoag Tribe (MA), Miccosukee Tribe 
of Indians of Florida (FL), Mississippi Band of Choctaw Indians (MS), Mohegan Tribe of Indians 
of Connecticut (CT), Narragansett Indian Tribe (RI), Oneida Indian Nation (NY), Passama- 
quoddy Tribe at Indian Township (ME), Passamaquoddy Tribe at Pleasant Point (ME), Penob- 
scot Indian Nation (ME), Poarch Band of Creek Indians (AL), Saint Regis Mohawk Tribe (NY), 
Seminole Tribe of Florida (FL), Seneca Nation of Indians (NY), Shinnecock Indian Nation (NY), 
Tunica-Biloxi Tribe of Louisiana (LA), and the Wampanoag Tribe of Gay Head (Aquinnah) (MA). 
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Congress has previously recognized the inconsistencies between the federal trust 
responsibility to provide health care to AI/AN and the assessment of premiums and 
cost-sharing via federal health programs. In 2009, Congress passed the American 
Recovery and Reinvestment Act, which eliminated premiums and cost-sharing for 
AI/AN patients when accessing services via Medicaid and the Children’s Health In- 
surance Program. This provision avoids the assessment of payments to individual 
AI/AN without impacting already insufficient IHS funds. And it upholds the federal 
trust responsibility by ensuring that care provided to AI/AN continues to be deliv- 
ered at no cost. With this in mind, we call for this policy to be extended to all fed- 
eral health care programs and facilities, including the VA. 

Although USET SPF supports the intent of S. 2417, we cannot support it in its 
current form. We do support the opportunity for each IHS Area to determine how 
to best serve its citizens. However, S. 2417 applies to all IHS Areas and merely 
shifts the cost of care for AI/AN veterans from the VA to a severely underfunded 
IHS. Although it diminishes individual AI/AN veteran liability for cost-sharing, it 
remains unclear whether it will have a net positive impact on the Indian health sys- 
tem. In order for the United States government to more effectively meet its sacred 
responsibility to AI/AN veterans, we recommend the advancement of legislation 
eliminating cost-sharing for all services provided to AI/AN veterans at VA facilities. 
We thank the Committee for drawing attention to this important issue and look for- 
ward to partnering on a solution that reflects both the federal trust responsibility 
and the current limitations of the IHS budget. 


National Indian Education Association 

Washington, DC, May 24, 2016 

Hon. John Barrasso, Chairman, 

Hon. Jon Tester, Vice Chairman, 

Committee on Indian Affairs, 

United States Senate, 

Washington, DC. 

Re: Support for the Johnson-O’Malley Supplemental Indian Education 

Program Modernization Act (S. 2842) 

Dear Chairman Barrasso and Vice Chairman Tester: 

On behalf of the National Indian Education Association (NIEA), the oldest and 
largest Native organization representing over 2,500 Native educators, students, 
teachers, parents, and tribal leaders, I am writing to express our support for the 
reauthorization of the Johnson-O’Malley Supplemental Indian Education Program 
Modernization Act (S. 2842). This bicameral effort builds upon Congress’ focus on 
supporting Native education in the 21st century. S. 2842 is a step in the right direc- 
tion to honor the fiduciary trust obligation the federal government has with tribes 
to provide parity in access and equal resources to Native education. 

The Johnson-O’Malley (JOM) program is utilized to meet specialized and unique 
educational needs of Indian students attending public and some tribal schools 
through the use of supplemental education programs. Such supplemental programs 
are designed at the local level under the purview of a local Indian Education Com- 
mittee. Eligible JOM contract applicants are states, school districts, tribes, and trib- 
al organizations. 

In 1995, the BIA conducted a JOM student count for purposes of providing dis- 
tribution allocation information of JOM programmatic funds. The 1995 JOM student 
count listed 271,884 students. In 2010, the U.S. Census Bureau reported 798,486 
American Indian and Alaska Native students in the JOM-eligible age group, illus- 
trating a substantial portion of unserved students. Moreover, the National Johnson- 
O’Malley (NJOM) estimates a high of $125 per students to a FY 2015 value of 
$68.08 per student. This is due to the fact that JOM contractors have been forced 
to provide services for an ever increasing population with the same or less funding. 
FY 2011-2012 budget sequestration exacerbated the funding levels by reducing 
overall JOM funding each year. 

NIEA membership has shown their support for updating the JOM student count 
along with funding that reflects this new number. NIEA Resolution 2006-17 high- 
lights the dire need of the JOM program as supplementary aid and strongly opposed 
the FY 2007 BIA budget request to eliminate JOM grants. Furthermore, NIEA Res- 
olution 2014-19, which requested support for utilizing U.S. Census data for updat- 
ing the JOM student count, remains a standing request of our organization. As 
such, NIEA supports the Johnson-O’Malley Supplemental Indian Education Pro- 
gram Modernization Act. 
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NIEA appreciates your hard work on funding critical educational programs for 
American Indian, Alaska Native, and Native Hawaiian students. We are asking for 
your continued support in ensuring that these programs are protected by funding 
them at the levels already approved by Congress. 

Thank you, 

Patricia Whitefoot. 


Attachments 


National Indian Education Association Resolution #06-17 

title: to support the continuation of JOHNSON O’MALLEY FUNDING 

WHEREAS, the National Indian Education Association (NIEA) was established 
in 1969 for the purpose of advocating, planning, and promoting the unique and spe- 
cial educational needs of American Indians, Alaska Natives, and Native Hawaiians; 
and 

WHEREAS, NIEA as the largest national Indian organization of American Indi- 
ans, Alaska Native, and Native Hawaiian educators, administrators, parents, and 
students in the United States, provides a forum to discuss and act upon issues af- 
fecting the education of Indian and Native people; and 
WHEREAS, through its unique relationship with Indian nations and tribes, the 
federal government has established programs and resources to meet the educational 
needs of American Indians, Alaska Native, and Native Hawaiians, residing on and 
off their reserved or non-reserved homelands; and 
WHEREAS, Native American populations have made significant advances in 
achieving academic success as demonstrated by a study conducted in 2005 by the 
National Center on Education Statistics; and 
WHEREAS, Native American students have attained high school diplomas, as of 
March 2003, exceed the total of all other racial and ethnic groups by 3.2 percent 
except African Americans; and 

WHEREAS, the negation of the advancement made by Native American popu- 
lations through the invalidated references to the effect that the Johnson O’Malley 
grants under the Tribal Priority Allocations are duplicative of other Federal and 
state assistance programs and do not address a focused goal for academic achieve- 
ment; and 

WHEREAS, the lack of evidence to prove that the elimination of these grants will 
allow the BlA to focus its resources on the requirements of the Bureau-funded 
school system, while also reducing redundancy with other Federal programs; and 
WHEREAS, the U.S. House of Representative admonished the Bush Administra- 
tion in 2006 for justifying its proposed termination of Johnson O’Malley because of 
duplication of other federally supported programs such as Title VH of No Child Left 
Behind Act of 2002, hence substantiating that no such duplication exists; and 
WHEREAS, the elimination of the Johnson O’Malley programs hold no guaran- 
tees that the Indian Self Determination Act of 1975 and will continue to be enforced 
according to the purpose of the regulations established in Part 273 of Public Law 
93-638; and 

WHEREAS, Indian Self Determination and Education Assistance Act were set 
forth to ensure the maximum participation of Indian populations in the development 
of programs for eligible Indian students; and 

WHEREAS, the Snyder Act of 1921 is the primary authority that governs the im- 
plementation of Indian education programs; and 

WHEREAS, the Johnson O’Malley Act of 1934 program is a supplementary aid 
program geared to offset the financial deficit of unmet extraordinary and exceptional 
cases of need and that the federal government will bear the added expense for serv- 
ices to the Indian population in collaboration with state public school districts; and 
NOW THEREFORE BE IT RESOLVED, that NIEA does hereby strongly op- 
pose the FY 2007 BLA budget request that proposes the elimination of Johnson 
O’Malley (JOM) grants; and 

BE IT FURTHER RESOLVED, that NIEA call upon Congress and the Adminis- 
tration to restore the national JOM budget to the FY 1994 allocation of $24 million 
dollars with the current JOM student count conducted under the Government Ac- 
countability Office to reinstate a funding formula that will ensure the equitable dis- 
tribution of funding to address the specialized and unique educational needs that 
fall outside the school’s responsibilities. 

CERTIFICATION 

I do hereby certify that the following resolution was dully considered and passed 
by the NIEA Board of Directors on November 30, 2006 at which a quorum was 
present. 
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Dr. Verlie Ann Malina Wright, President (2006-07) 


National Indian Education Association Resolution 2014-19 

title: support utilizing U.S. census data foe updating the JOHNSON O’MALLEY 

STUDENT count 

WHEREAS, we, the members of the National Indian Education Association 
(NIEA) of the United States, invoking the divine blessing of the Creator upon our 
efforts and purposes, in order to preserve for ourselves and our descendants the in- 
herent sovereign rights of our Indian nations, rights secured under Indian treaties 
and agreements with the United States, and all other rights and benefits to which 
we are entitled under the laws and Constitution of the United States, to enlighten 
the public toward a better understanding of the Indian people, to preserve Indian 
cultural values, and otherwise promote the health, safety and welfare of the Indian 
people, do hereby establish and submit the following resolution; and 

WHEREAS, the National Indian Education Association was incorporated in 1970 
and advances comprehensive educational opportunities for American Indians, Alas- 
ka Natives, and Native Hawaiians throughout the United States.; and 
WHEREAS, the National Johnson-O’Malley Association (NJOMA) is the elected 
advocate representing students, ages 3 through high school, who are enrolled or eli- 
gible for enrollment in federally-recognized tribes, not attending or served by Bu- 
reau of Indian Education (BIE) schools, and currently being served from respective 
tribal jurisdiction boundaries and service areas; and 
WHEREAS, NIEA and NJOMA have established a consensus that the academic, 
social, and economic well-being of our Native students are our highest priority, re- 
gardless of where they attend school; and 
WHEREAS, according to 25 CFR 273.1, the purpose of the Johnson-O’Malley 
(JOM) program is to meet the specialized and unique educational needs of Indian 
children attending public and some tribal schools through the use of supplemental 
education programs, and 

WHEREAS, the BIE completed an inaccurate and unofficial student count in 
2012 resulting in the continued use of the outdated certified student count of 
278,000 from 1995; and 

WHEREAS, according to the U.S. Census Bureau, there were 798,486 American 
Indian and Alaska Native students (alone) in the JOM-eligible age group, and 
1,469,722 American Indian and Alaska Native students (alone or in any combina- 
tion) in 2010, forcing more than 400,000 Native students to attend school with 
unmet needs; and Census data is regularly collected, reliable information upon 
which the federal government regularly relies on for many other programs, includ- 
ing tribal; and 

WHEREAS, without continued and accurately assumed levels of annual congres- 
sional funding, JOM programs that foster specialized, culturally-sensitive and 
unique educational programs will decrease in its ability to serve the true number 
of Native students eligible for JOM assistance; and 
WHEREAS, federal agencies continue to forego providing accurate and timely 
JOM student count information to the United States Congress nor are sufficient 
steps being taken to guarantee the full participation of all eligible Native students 
and the public schools in which they attend; 

NOW T H EREFORE BE IT RESOLVED, that NIEA joins the NJOMA, the Na- 
tional Congress of American Indians (NCAI), the United South and Eastern Tribes 
(USET), and the Tribal Education Departments National Association (TEDNA) in 
support of efforts to use U.S. census data for a student count for the JOM program 
and for funding level determinations; and 
BE IT FURTHER RESOLVED, that NIEA calls for the use of a uniform alloca- 
tion funding formula based on U.S. census data after it has determined the most 
accurate depiction possible of the JOM-eligible student population; and 
BE IT FURTHER RESOLVED, that NIEA welcomes the opportunity to work 
with NJOMA, NCAI, USET, TEDNA, and other stakeholders in developing and en- 
acting federal policy and regulatory measures to modernize and position the Supple- 
mental Education Program (known as the Johnson-O’Malley program) as a sustain- 
able program whose future funding levels are adequate for assist all eligible stu- 
dents achieve academically so they may become the future leaders of tribal nations 
and promote positive academic, social, and economic changes for future generations; 
and 

BE IT FINALLY RESOLVED, that NIEA recognizes the immediate nature and 
timely need to address this issue and therefore will officially request within two 
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weeks immediate action pertaining to this issue within the Department of the Inte- 
rior, the Bureau of Indian Education, and the United States Congress; and 

CERTIFICATION 

I do hereby certify that the following resolution was dully considered and passed 
by the National Indian Education Association on October 18, 2014 at which time 
a quorum of the membership was present. 

Melvin Monette, President. 


Response to Written Questions Submitted by Hon. Jon Tester to 
Michael S. Black 

Question 1. Will this Resource Center provide technical assistance and adminis- 
trative oversight previously provided by the JOM Director? 

Answer. Yes, the new Johnson-O’Malley Center will provide support and technical 
assistance to all tribal Johnson-O’Malley contractors and will share best practices 
regarding the use of JOM funds. 

While the new Johnson-O’Malley Center works directly with JOM contractors, the 
national JOM coordinator in DC will provide policy direction to the Center, will sup- 
port the JOM program within the Department and will liaise with Congress. 

During the consultations held throughout the country, the Bureau of Indian Edu- 
cation heard from tribal leaders of their continued deep interest in the JOM pro- 
gram. In particular, during the BIE’s consultations in Oklahoma, the BIE learned 
that tribal leaders were mostly concerned about Native youth attending public 
schools rather than BIE-funded schools (there are only three BIE-funded schools 
and two dormitories in Oklahoma). Because of these concerns, and the need for in- 
creased technical assistance regarding the JOM program, BIE proposes to transform 
the BIE Education Line Office in Oklahoma City into a national Johnson-O’Malley 
Center. BIE chose the Oklahoma City ELO because that office already performs a 
significant amount of evaluation and training for 148 tribal JOM contractors, as a 
result of the high concentration of JOM contracts in Oklahoma. 

Question 2. Is this Johnson-O’Malley Resource center currently in operation and, 
if not, when will it be? 

Answer. The new Johnson-O’Malley Center will replace the existing Oklahoma 
City ELO early next year. 

Question 3. What improvements to the operation of the JOM program should con- 
tractors, tribes and Native families expect to see once this Resource Center is oper- 
ational? 

Answer. The improvements contractors, tribes, and Native families can expect to 
see with the addition of the new Johnson-O’Malley Center are dedicated contracting 
assistance from staff and timely responses to requests for technical assistance. 

Question 4. Is it correct that the eligibility change was made as the result of the 
Zarr v. Barlow decision or is there another reason? 

Answer. While Zarr v. Barlow, 800 F.2d 1484 (9th Cir. 1986), is instructive, BIE 
made the student eligibility change in response to a more recent case, Nevada 
Urban Indians v. United States, U.S. Dist. Court for the District of Nevada, CV- 
N-90-238-BRT, (Sept 12, 1990)(The Sept 12, 1990 Order Granting Preliminary In- 
junction and the Nov. 1, 1990 Stipulation and Order attached). Since settling that 
case, BIE has considered that students who are members of a federally recognized 
tribe or who are Vi or more degree Indian blood can be eligible for JOM services. 
BIE’s intent is to have eligibility requirements for all BIE-funded programs that are 
consistent with Congressional intent for the program, which is to authorize con- 
tracts for the education of eligible Indian students enrolled in public schools and 
previously private schools. 

Question 5. What steps did BIE undertake to inform all JOM contractors of this 
change? If possible, please provide a copy of the original memorandum where this 
change was outlined and any additional materials advertising the update to con- 
tracts. 

Answer. As indicated in the response to the previous question, BIE issued a 
memorandum explaining the new eligibility requirements and the reason for the 
change on June 4, 1991. The original memorandum is attached, as are copies of the 
recent “Dear Tribal Leader” letters, a copy of a memo reiterating the eligibility 
change, and pages from various handbooks, PowerPoint presentations, and Federal 
Register notices that reference the eligibility requirement of tribal membership “or” 
Vi degree. In addition, BIE has plans to update the outdated regulation in the near 
future as reflected in the Unified Agenda. 
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Question 6. Is the Department confident that all JOM contractors are currently 
aware of this change away from the regulatory definition of eligibility, and is the 
Department aware of any variation in how JOM contractors might interpret student 
eligibility? 

Answer. The Department has announced through multiple communications the 
student eligibility requirements, including letters, memorandums, emails, hand- 
books, oral and video presentations, and public announcements. However, it is al- 
ways a possibility that the appropriate individuals have not have received commu- 
nications after they have been disseminated. 


Response to Written Questions Submitted by Hon. Heidi Heitkamp to 
Michael S. Black 

Question 1. According to your testimony, the Department notes that one provision 
of S. 2842 raises constitutional concerns under the Recommendation Clause. Could 
you please specify the Department’s preference for addressing this concern? 

Answer. The Administration’s concern is that section 7(d)(4)(A) of the Johnson 
O’Malley Act, as added by section 2 of S. 2842 would require the Secretary to rec- 
ommend budget legislation and, furthermore, would constrain the Secretary’s discre- 
tion in what to recommend, regardless of whether the President wishes to rec- 
ommend any legislation as part of his legislative program. We would recommend 
that this be addressed by either changing the word “shall” to “should” in section 
7(d)(4)(A)) or otherwise making the requirement discretionary by inserting “as ap- 
propriate” after “legislation in section 7(d)(4)(A). 

Question 2. I would appreciate the Department elaborating on Mr. Black’s verbal 
testimony from May 11, 2016 hearing in regards to potential for students outside 
this eligibility criteria being served under JOM. To what extent are contractors pro- 
viding JOM services to students eligible under Elementary and Secondary Edu- 
cation Act Title VI programmatic funding — such as children who are descendants, 
in the first or second degree, of tribal members — instead of using the JOM eligibility 
criteria? 

Answer. The number is unknown. 25 CFR Sec. 273.32 allows non-eligible students 
to participate in a JOM program, but JOM funds must be prorated to cover the par- 
ticipation of only eligible Indian students, except where the participation of non-eli- 
gible students is so incidental as to be de minimis. Such de minimis participation 
must be approved by the local program’s Indian Education Committee. 

For comparison, 448 possible JOM contractors submitted a JOM count of 341,126 
in 2014. For FY 2016, the Department of Education provided 1,293 Indian Edu- 
cation Formula Grants serving 468,719 students. For Title VI Indian Education for- 
mula grants, grantees can count, in addition to members of Federally-recognized 
tribes, or descendants of such members, in the first or second degree, as well as 
members of State-recognized tribes. 

Question 3. If the bill utilizes language as currently written in 26 Section 273.12 
of the Code of Federal Regulations, would this definition exclude students currently 
served by JOM contractors? How many students could potentially be excluded or 
face disruption in JOM services? 

Answer. Yes, but the number is unknown. The eligibility requirement listed below 
has been provided contractors since 1991. All students eligible for the current JOM 
program were born after 1991. Guidance provided to the public when the request 
for both the 2012 and the 2014 JOM student counts were issued included this lan- 
guage: “Eligible JOM students are Indian students, age 3 through grade 12 enrolled 
in public schools, except those enrolled in Bureau sectarian or operated schools. 
Such students must be (1) a member of a Tribe or (2) at least Vi or more degree 
of Indian blood and recognized by the Secretary of the Interior as eligible for BIE 
services.” 


’•‘Response to the following questions was not available at the time this hearing 
went to print’'’ 

Questions for the Record to Roger Trudell submitted by Senator Tester: 

S. 2417 would make allowances for the IHS to cover the cost of these copays at 
VA facilities. As a member of both the Veterans Affairs Committee and the Indian 
Affairs Committee, I have heard how many times how stretched resources can be 
at VA and IHS facilities. However, the Federal Government’s treaty and trust re- 
sponsibility does not end at the IHS. 
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Question. Given the limited resources of both health care systems and the trust 
and treaty responsibilities of the entire Federal Government, would it make more 
sense to exempt American Indian and Alaska Native veterans from copays at the 
VA? 

o 



